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consequences of foreign policy decisions,” but his decisions have no
binding or superior quality.”” Lawmakers also have a right to decide
when to assert American rights, and they too are accountable to the
American people. Otherwise, we have no business talking about a
republic and a representative government. When President Lyndon B.
Johnson decided to assert American rights in Southeast Asia, Congress
had every right—and duty—to examine the financial and military
commitment and to terminate funding. The President has no legitimate
claims to exclusivity, either in making national commitments or being
accountable to the public.

As far as being “the exclusive executor of the nation’s foreign
policy,” Congress may intrude at any time to change the President’s
policy.”® “{I)n 1983 . . . President Ronald Reagan advocated a
sophisticated antimissile defense shield consisting of satellites armed
with laser weapons. The concept became known as ‘Star Wars’ in the
press and the ‘Strategic Defense Initiative’ (SDI) in administration
announcements. [Lawmakers] were concerned that deployment or even
testing of SDI would violate the understanding of the Antiballistic
Missile (ABM) Treaty of 1972 with the Soviet Union.””
Administration officials argued that treaty interpretation was a matter
for executive, not legislative, determination.'® This “great debate” over
treaty reinterpretation came to a quick end when Congress enacted
statutory language prohibiting the Secretary of Defense from deploying
“any anti-ballistic missile system unless such deployment is specifically
authorized by law after the date of the enactment of this Act.”'"’

97. See supra note 93.
98. See POWELL, supra note 1, at 88-89.
99. FISHER, CONFLICTS, supra note 61, at 246.
100. Hd.
101. 101 Stat. 1057, § 226 (1987). For more on treaty reinterpretation, see FISHER, CONFLICTS, stupra note
61, at 245-48.
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V. THE TREATY-MAKING POWER

In offering three propositions to explain why the Constitution “is best
read as lodging the power to formulate and to execute foreign policy in
the president,” Professor Powell begins by identifying the President’s
power to nominate Ambassadors and control their assignments.'%
“From the beginning,” he says, “and without significant dissent, it has
been assumed that United States diplomats receive their instructions
from the president rather than the Senate, and that the Senate is not
directly involved in the negotiation of treaties.”'"

Professor Powell refers to President Washington’s experiment in
1789 to seek the Senate’s advice on an Indian treaty.'® This effort to sit
down with Senators and discuss a treaty draft, including instructions
given to the commissioners chosen to negotiate the treaty, was never
repeated by President Washington or any other President. This led to
what Professor Powell calls the “modern” treaty-making practice: “the
president negotiates treaties as he thinks best and submits them to the
Senate, which may give its advice and consent in whole or part or
conditionally, but which has no formal role in planning or conducting
negotiations.”'” That is not the “modern” practice, nor does it
accurately capture practices in earlier times.

Professor Powell refers to the Senate Foreign Relations Committee’s
consideration of a larger role for the Senate in the negotiation of treaties,
including identifying the goals that a President should pursue.'® The
committee abandoned those positions after concluding that the
Constitution did not permit them.'”” The committee thought that Senate

102. POWELL, supra note 1, at 95.
103. fd.

104, See id. at 133.

105. /d at 133-34.

106. Id at 134,

107. id

HeinOnline -- 19 Ga. St. U L. Rev. 1083 2002-2003

25



Georgia State University Law Review, Vol. 19, Iss. 4 [2003], Art. 7

1084 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 19:1059

interference “in the direction of foreign negotiations” would diminish
the President’s responsibility and “thereby impair the best security for
the national safety.”'® It’s always interesting to read the views of the
Senate Foreign Relations Committee, but a Senate report in 1816, or at
any other time, does not amend the Constitution. Neither does it
prevent the committee from adopting a different position at a later time.
Moreover, the 1816 report does not accurately reflect practices during
the first few decades of the Republic.

Powell does not discuss the extent to which the Senate, including the
modern Senate, has participated in the treaty process. The constitutional
text does not divide the treaty-making process into two exclusive and
sequential stages—mnegotiation by the President, followed by Senate
action. The President “makes” treaties with the advice and consent of
the Senate. The phrase “advice and consent” implies that the Senate
will have an opportunity to shape the content of a treaty. If the Framers
had intended to limit the Senate to voting “Yes” or “No” to a treaty
prepared exclusively by the President, the word “advice” is superfluous
and the phrase should have been reduced to a simple “consent.”
Professor Powell recognizes that Article II can be read to give the
Senate “more than a mere up and down vote” on treaties.'®

President Washington understood the difference in the procedures for
appointments and treaties. The Constitution provides that the President
“shall nominate, and by and with the Advice and Consent of the Senate,
shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the Supreme Court, and all other Officers of the United States . . .
"% Here the President’s authority to nominate is solely an executive
responsibility. A letter by President Washington to the Senate explains
the difference between the procedures: “In the appointment to offices,

108. POWELL, supra note 1, at 135.
109. Id at133.
110. U.S.ConsT. art. 11, § 2, cl. 2.
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the agency of the Senate is purely executive, and they may be
summoned to the President. In treaties, the agency is perhaps as much
of a legislative nature and the business may possibly be referred to their
deliberations in their legislative chamber.”'!' The fact that President
Washington’s visit to the Senate to discuss the Indian treaty was
frustrating for both sides did not give the President a monopoly over
treaty negotiations. President Washington continued to seek the advice
of Senators, but he did so through written communications rather than
personal appearances.''?

This practice continued under subsequent Presidents. On May 6,
1830, President Andrew Jackson submitted to the Senate “propositions”
for a treaty with the Choctaw Indians.'"® He indicated the amendments
he thought necessary, but elicited the Senate’s views: “Not being
tenacious though, on the subject, I will most cheerfully adopt any
modifications which, on a frank interchange of opinions my
Constitutional advisors may suggest and which I shall be satisfied are
reconcilable with my official duties.”''* He thought the opinion of the
Senate “[would] have a salutary effect in a future negotiation, if one
should be deemed proper.”'"® He explained that obtaining the Senate’s
views “on this important and delicate branch of our future negotiations
would enable the President to act much more effectively in the exercise
of his particular functions. There is also the best reason to believe that
measures in this respect emanating from the united counsel of the treaty-
making power would be more satisfactory to the American people and

111. 30 THE WRITINGS OF GEORGE WASHINGTON 378 (Fitzpatrick ed., 1937).

112. See | ACOMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS 64-65, 68-69, 71-72, 81-
84, 110-13, 115 (James D. Richardson ed., 1897) [hereinafter Richardson].

113, See Louis Fisher, Congressional Participation in the Treaty Process, 137 U.PA.L.REV. 1511, 1515
(1989) [hereinafier Fisher, Processj.

114. 41]. Sen. Exec. Proc. 98 (1887).

115. 4
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to the Indians.”''® President Jackson clearly dismissed the pretense to a
presidential monopoly over treaty negotiation as no match for the
practical advantages of joint action between the two branches. President
Polk and other Chief Executives also invited the Senate’s advice on the
negotiation of treaties.'"’

Elsewhere in his book, Professor Powell emphasizes the practical
advantages of giving the President great leeway in foreign affairs and
the war power. He turns to The Federalist to demonstrate how the
Framers valued efficiency and effectiveness in governmental matters. '8
Why not apply the same standard to treaty-making and have the
President work jointly with Senators on the negotiation of treaties?
What is the benefit of having the President work in isolation on treaty
negotiation and dump the final product on the Senate?

Of course, a President may forgo the advantages of joint action and
consider treaty negotiation as an executive monopoly. The Constitution
does not prevent such stupid practices. A famous example of executive
rigidity is the process used by President Woodrow Wilson to negotiate
the Versailles Treaty. He believed that the President should not consult
with the Senate and treat it as an equal partner. ' In his academic
writings, he advised Presidents to negotiate treaties single-handedly and
then toss the finished product on the Senate’s lap as a fait accompli. He
assumed that the Senate would have no alternative but to support the
President, but this theory failed miserably with the Versailles Treaty.

Other Presidents, including William McKinley, Warren Harding, and
Herbert Hoover, understood the merits and common sense of including
Senators and Representatives as members of U.S. delegations that

116. Id. at 99 (emphasis added).

117. Fisher, Process, supra note 113, at 1516.

118. POWELL, supranote 1, at 31-34,

119. See WOODROW WILSON, CONGRESSIONAL GOVERNMENT 233-34 (1885); WOODROW WILSON,
CONSTITUTIONAL GOVERNMENT IN THE UNITED STATES 77-78 (1908).
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negotiated treaties.'”” During the negotiation of the North Atlantic
Treaty (NATO), Senators Thomas Connally and Arthur Vandenburg
were with Secretary of State Dean Acheson “all the time,” and Senator
Walter George actually wrote one of the treaty provisicms.l21 The
details of the United Nations Charter were hammered out at a
conference in San Francisco in 1945. Half of the eight members of the
U.S. delegation came from Congress—Senators Connally and
Vandenburg and Representatives Sol Bloom and Charles A. Eaton.
During 1977 and 1978, twenty-six Senators served in Geneva as official
advisers to the SALT II negotiating team.'?

The fast-track procedures that give both Houses of Congress a direct
role in the negotiation process have further undermined the notion that
the President is the exclusive negotiator of treaties and international
agreements. “Fast-track” means that (1) the President’s implementing
bill for an international agreement is automatically introduced in
Congress, (2) committees must act within a specified number of days,
(3) Congress must complete floor action within a limited time, and (4)
amendments to the bill are prohibited either in committee or on the
floor. In receiving these procedural benefits, Presidents recognize that
lawmakers must participate in the negotiations that produce the
implementing bill.

Fast-track is a classic quid pro quo. Congress would hardly give
immense procedural advantages to the President without getting
something in return. In 1991, U.S. Trade Representative Carla A. Hills
told the Senate Finance Committee that the fast-track “is a genuine

120. See CONGRESSIONAL RESEARCH SERVICE, LIBRARY OF CONGRESS, 106 CONG. 2D SESS. TREATIES
AND OTHER INTERNATIONAL AGREEMENTS: THE ROLE OF THE UNITED STATES SENATE 109 (Comm. Print
2001).

121. Executive Privilege: The Withholding of Information from the Executive: Hearings before the Senate
Comm. on the Judiciary, 92d Cong., 1st Sess. 262-64 (1971).

122. 1. M. DESTLER, EXECUTIVE-CONGRESSIONAL CONFLICT IN FOREIGN POLICY: EXPLAINING IT, COPING
WITH IT, in CONGRESS RECONSIDERED 310 (Lawrence C. Dodd & Bruce [. Oppenheimer eds., 1981).
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partnership between the two branches.”'?* She assured Congress that it
would have “a full role throughout the entire process in formulating the
negotiating objectives in close consultation as the negotiations
proceed.”'?* In the same year, President George H. W. Bush gave
Congress his “personal commitment to close bipartisan cooperation in
the negotiations and beyond.”'?

Doctrinaire notions of presidential monopoly in treaty negotiations
have given way to procedures that recognize the practical benefits of
joint action between the two branches. Presidents hardly derive any
advantage from pretending that they can exercise exclusive control over
the negotiation of international commitments. This is especially true
when those negotiations pledge the nation’s economic and military
resources, without involving Congress throughout the process. One
could argue, as a technical point, that lawmakers in U.S. delegations do
not actually engage in negotiations, which are handled officially by
executive agents. However, the process of interbranch cooperation is so
sufficiently close and ongoing that it explodes the claim that the
President negotiates alone.

VI. WHICH BRANCH INITIATES WAR?

Professor Powell acknowledges that when it comes to the war power,
the Framers adopted a model of government that broke decisively with
William Blackstone and British precedents: “On issues touching on war,
the Constitution works a striking departure from the British model, and
clearly places the president’s ability to formulate foreign policy under

123. Extension of Fast Track Legisiative Procedures: Hearings before the Senate Comm. on Finance, 102d
Cong., 1st Sess. 9 (1991).

124. id

125. Letter Congressional Leaders on Fast Track Authority Extension and the North American Free Trade
Agreement, | PUB. PAPERS 450 (1991). Professor Powell discusses the fast-track procedure but not its
relationship to treaty negotiation. See POWELL, supra note 1, at 141.
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constraints that the eighteenth-century British executive did not face.”'?®
There was widespread agreement that in case of sudden attack, the
President had authority to take whatever actions were necessary to repel
the foreign force.'?” However, just as people at that time understood the
difference “between making war and declaring it,” they also understood
the difference between defensive actions (presidential) and offensive
actions that take the country from a state of peace to a state of war
(congressional).'?®

Professor Powell does not accept this distinction. Instead, he defines
the President’s power over foreign affairs broadly and then shoehoms
the use of military force into executive policymaking.'” He states that
the “argument that military action must always be authorized in advance
by Congress is erroneous, and not only in those circumstances in which
the president is responding to a direct attack upon the United States.”"*
Thus, in Professor Powell’s view, the President possesses not only
defensive powers but something more. He argues that the “ability to
warn of, or threaten, the use of military force is an ordinary and essential
element in the toolbox of that branch of government empowered to
formulate and implement foreign policy.”’*! These phrases prompted
me to use a verb that may seem a bit crude—shoehom. Yet, the word
fits. Professor Powell maps out a generous definition of foreign policy
and then makes military force a mere subset, something that slips nicely
within the toolbox. There are many uncertainties about what the
Framers intended, but I have no doubt that they would have repudiated
this toolbox theory in spirited fashion.

126. POWELL, supranote 1, at 113,
127. Id et115-117.

128. Id at116-18,

129. Id at118-19.

130. Id at119.

131. M
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Professor Powell, having started out by acknowledging that the
Framers’ view of the war power broke decisively with Blackstone and
British precedents, tries to reinsert Blackstone and English monarchical
prerogatives into Article II. First, he equates presidential power with
foreign policy and, next, assumes that military force is a mere
instrument of foreign policy. This kind of argument shreds the
Constitution.

Professor Powell reinforces his argument by stating that this “view of
military force as an instrument of foreign policy follows . . . from [an]
understanding of foreign policymaking that can reasonably be attributed
to the rather hardheaded, effective-national-government understanding
of the Constitution common(ly] shared among The Federalist and
Washington and his associates.”’*? The ability “to use the threat of
military action would be empty if the president’s ability to carry through
on such a threat depended in every instance on congressional
approval.”’> Again: “If Congress provides the president with the
wherewithal, and if Congress leaves the president legally unfettered, the
president has the prima facie power to employ military force in the
pursuit of foreign policy objectives.”'*

Professor Powell does not place the whole of the war power in
presidential hands. He says that Congress can decide to withhold funds
for a presidential war, but this single limitation impermissibly allows a
President to start a war and continue it until Congress stops him.'**
Nothing in The Federalist and nothing in the precedents established by
President Washington and the Presidents who served immediately after
him support Professor Powell’s argument. Almost everything we know
flatly contradicts it.

132. POWELL, supra note 1, at 119.
133. d

134. id at 119-120.

135. Id at 120-21.
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Take a look at the practices during the early Presidencies when
Executives were much more familiar with constitutional text, Framers’
intent, and the general framework that guided the executive and
legislative branches. In using U.S. troops against Indian tribes,
President Washington faithfully adhered to statutes passed by Congress,
scrupulously using military force purely for defensive purposes. He and
his Secretary of War, Henry Knox, understood that for anything of an
offensive nature they needed to come to Congress for authorization.'*®
Knox wrote to Governor William Blount on October 9, 1792: “The
Congress which possess the powers of declaring War will assemble on
the 5th of next Month—Until their judgments shall be made known it
seems essential to confine all your operations to defensive measures.”'*’
Writing in 1793, President Washington said that any offensive
operations against the Creek Nation must await congressional action:
“The Constitution vests the power of declaring war with Congress;
therefore no offensive expedition of importance can be undertaken until
after they shall have deliberated upon the subject, and authorized such a
measure.”' 8

Examine President Washington’s reasoning. He didn’t argue that on
the basis of some general theory of “efficiency” or “effectiveness” he
could use military force whenever he thought it would be beneficial, in
the nation’s interest, or a good way to implement a policy that he had
established on his own. His Constitution called for congressional
deliberation and authorization. The efficient, effective approach
included full debate by elected Representatives and collective judgment
between the two branches.

136. 4 THE TERRITORIAL PAPERS OF THE UNITED STATES 194, 195 (Clarence Edwin Carter ed., 1936).

137. M.

138. 30 THE WRITINGS OF GEORGE WASHINGTON 73 (John C. Fitzpatrick ed., 1940). For further details on
presidential use of military force against Indians, see FISHER, WAR POWER, supra note 70, at 13-16.
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In the Quasi-War with France, President John Adams did not argue
that his foreign policy required an implied threat to use military force,
that he could use force without Congressional consent, or that he could
at least start the war and place the burden of withholding funds on
Congress. He came to Congress and explained why he thought the
legislative branch needed to prepare for war. The decision to go to war
rested in the hands of Congress, not the President.”® As noted before,
Chief Justice Marshall clearly understood that only Congress could
decide to declare war: “The whole powers of war being, by the
constitution of the United States, vested in congress, the acts of that
body can alone be resorted to as our guides in this inquiry.”'*’ Marshall
knew that, and so did President Adams.

If Powell wanted to find a framer devoted to executive power, he
could hardly do better than cite the writings of Alexander Hamilton, and
of course he does so repeatedly. Although Hamilton firmly supported
Washington’s authority to issue the Neutrality Proclamation, he warned
in Federalist No. 75 against vesting in the President the sole power to
make treaties: |

The history of human conduct does not warrant that exalted
opinion of human virtue which would make it wise in a nation
to commit interests of so delicate and momentous a kind, as
those which concem its intercourse with the rest of the world,
to the sole disposal of a magistrate created and circumstanced
as would be a President of the United States.'*'

In 1801, Hamilton criticized President Jefferson for reading executive
power too narrowly in the war against the Barbary pirates. Because

139. FISHER, WAR POWER, supra note 70, at 24.
140. Talbot v. Seeman, 5 U.S. 1, 28 (1801).
141. THE FEDERALIST NO. 75 (Alexander Hamilton).
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Tripoli had declared war on the United States, Hamilton argued that the
President had the power to respond militarily without waiting for
congressional authority.'”? However, Hamilton recognized that the
power to initiate war remained with Congress. By placing the power to
declare war with Congress “the plain meaning . . . is that, it is the
peculiar and exclusive province of Congress, when the nation is at
peace, to change that state into a state of war; whether from calculations
of policy or from provocations or injuries received: in other words, it
belongs to Congress only, fo go to War.”'*

When President Jefferson acted against the Barbary pirates, he
understood the difference between using military force in the
Mediterranean and mounting a war against other nations.'* He said he
was “[u]nauthorized by the Constitution, without the sanction of
Congress, to go beyond the line of defense” because it was up to
Congress to authorize “measures of offense also” and lawmakers needed
to exercise “this important function confided by the Constitution to the
Legislature exclusively.”'** No doubt President Jefferson’s message to
Congress omits many details of what happened in the Mediterranean.
However, the key legal fact is that he went to Congress to seck statutory
authority. He did not claim an independent and exclusive power to go
to war. During a conflict in 1805 with Spain, he told Congress:
“Considering that Congress alone is constitutionally invested with the
power of changing our condition from peace to war, I have thought it

142. 25 THE PAPERS OF ALEXANDER HAMILTON 454-55 (Harold C. Syrett ed., 1977) (The Examination
No. 1, December 17, 1801).

143. Jd. at 455-56.

144. See Richardson, supra note 112, at 315.

145. Id. at 315.

146, See ABRAHAM D. SOFAER, WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL POWER: THE ORIGINS
213-14 (1976).
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my duty to await their authority for using force in any degree which
could be avoided.”'*’

In cases involving violations of the Neutrality Act, federal judges
looked to congressional prerogatives to determine the scope of the war
power. A circuit court in 1806 reviewed the indictment of Colonel
William S. Smith for engaging in military actions against Spain.'*® He
claimed that his military enterprise “was begun, prepared, and set on
foot with the knowledge and approbation of the executive department of
our government.”'** According to Professor Powell, a President could
authorize these military adventures if Congress had left him “legally
unfettered” and if the President decided that military force would
implement his foreign policy objectives. The circuit court repudiated
such claims: “Does [the President] possess the power of making war?
That power is exclusively vested in congress.”'* The court recognized
that the President had authority to repel sudden attacks, but there was a
“manifest distinction” between going to war with a nation at peace and
responding to an actual invasion. “In the former case, it is the exclusive
province of congress to change a state of peace into a state of war.”'*!

Much as President Adams had done with the Quasi-War against
France, President James Madison submitted a message to Congress on
November 5, 1811, alerting lawmakers to a number of hostile and
discriminatory actions by England that required the legislative branch to
prepare for war.'*> The decision to take military action resided with
Congress, not the President, no matter what foreign policy the
administration had formulated.'®> Even though President Madison

147. Richardson, supra note 112, at 377.

148. See United States v. Smith, 27 Fed. Cas. 1192 (C.C.N.Y. 1806) (No. 16,342).
149, Id at 1229,

150. Id. at 1230.

151, 4.

152. FISHER, WAR POWER, supra note 70, at 37.

153. Id. at 37-38.
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concluded that the British practices amounted to “a state of war against
the United States,” he awaited congressional judgment on “a solemn
question which the Constitution wisely confides to the legislative
department of the Government.”">*

The decision by President James Polk to put American troops in
disputed territory along the Texas-Mexican border ranks as the most
provocative war power action by a Chief Executive in the nineteenth
century.’ Certainly President Polk would fit Professor Powell’s
framework as a President who wanted to use military force to achieve
his foreign policy objectives. Professor Polk had long sought to add
Mexican territory to the United States.'*® After amilitary clash between
American and Mexican forces, President Polk told Congress that “war
exists.”"”’ Nevertheless, President Polk did not go to war. He knew it
was necessary to present the matter to Congress for deliberation,
allowing lawmakers to decide whether war did indeed exist or whether
the dispute amounted to hostilities that could be resolved without a war.
After legislative debate, Congress recognized that “a state of war
exists.”18

By the time of the Civil War, it was still understood that whatever
authority the President had in repelling sudden attacks, the decision to
take the country from a state of peace to a state of war was one that only
Congress could make. Both the courts and the executive branch shared
that understanding. In The Prize Cases," Justice Grier said that the
President as Commander in Chief had no power to initiate war, but in
the event of a foreign invasion, the President was not only authorized
“but bound to resist force by force. He does not initiate the war, but is

154. Richardson, supra note 112, at 489-90; see also FISHER, WAR POWER, supra note 70, at 37-38.
155. See FISHER, WAR POWER, supra note 70, at 39-43,

156. Id.

157. Richardson, supra note 112, at 2292.

158. 9 Stat. 9 (1846); see also FISHER, WAR POWER, supra note 70, at 42.

159. 67 U.S. 635 (1862).
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bound to accept the challenge without waiting for any special legislative
authority.”'® Grier carefully limited the President’s power to defensive
actions, noting that he “has no power to initiate or declare a war against
either a foreign nation or a domestic State.”'®' The executive branch
took exactly the same position. During oral argument, Richard Henry
Dana, Jr., who was representing the President, acknowledged that
President Abraham Lincoln’s actions had nothing to do with “the right
to initiate a war, as a voluntary act of sovereignty. That is vested only
in Congress.”'®?

Even President Woodrow Wilson, stiff-necked as he was about
executive prerogatives, never believed that Presidents could enter into
wars on their own without legislative authority. ' Although he was
willing to use military force on some occasions, such as the occupation
of Veracruz and his interventions in Haiti and the Dominican
Republic,'® when he tangled with the Senate over the Lodge
Amendments to the Versailles Treaty, he understood what he could do
alone and what required congressional authorization: “There can be no
objection to explaining again what our constitutional method is and that
our Congress alone can declare war or determine the causes or occasions
for war, and that it alone can authorize the use of the armed forces of the
United States on land or on the sea.”'®®

Notwithstanding the wealth of these precedents, Professor Powell
would allow the President to initiate war and continue it until Congress
decided to withhold funding. Professor Powell seems to recognize that
this definition of presidential power may be too broad, when he posits

160. Id. at668.

161. Id

162. Id. at 660 (emphasis in original).

163. FISHER, WAR POWER, supra note 70, at 62.

164. Id at 61-64.

165. 65 THE PAPERS OF WOODROW WILSON 68 (1991) (letter from Wilson to Senator Gilbert Monell
Hitchcock, March 8, 1920).
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that if Congress failed to disable or prohibit the President from taking
military action, “does he or she enjoy constitutionally unlimited
authority to use American armed forces at discretion, regardless of the
consequences?”'® To answer this affirmatively, he says,

would be to dismiss as entirely irrelevant the evidence of founding-
era concern over unilateral presidential power to involve the United
States in war, as well as the intrinsic political and moral
unattractiveness of a constitutional regime that would permit a
single official actively to engage his or her country in unlimited war
without the participation of other officials. (Publius’s concern that
the executive be dependent and responsible shows that such
concerns were part of the founders’ thinking about the meaning of a
national constitution. They ought to be part of ours as well.)
Furthermore, the declaration of war clause suggests, if it does not
entail, that the Constitution of its own force sets some sort of outer
boundary on the president’s ability to use the commander in chief
power to pursue sheerly executive-branch policies.'®’

Although Professor Powell sees the need to place some limits on
presidential wars, his argument appears to leave the scope of executive
power entirely up to executive judgments about what is politically
prudent and morally attractive. He adds one other qualification,
developed in an OLC opinion on President Bill Clinton’s authority to
invade Haiti in 1994.'® “In deciding whether prior Congressional
authorization . . . was constitutionally necessary, the President was
entitled to take into account the anticipated nature, scope, and duration
of the planned deployment, and in particular the limited antecedent risk

166. POWELL, supranote 1, at 121.
167. Id
168. See id.
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that United States forces would encounter significant armed resistance
or suffer or inflict substantial casualties as a result of the
deployment.”'®

The Framers didn’t leave the war power in that state of ambiguity,
nor did they place their hopes in sound executive judgment. Neither
should we. Presidents Harry Truman and Lyndon B. Johnson never
expected to take as many casualties as they did in the Korean and
Vietnam wars. What administration can be entrusted with such
decisions? Elected representatives must make those judgments, not
executive officials. President George H. W. Bush claimed that he could
go to war without congressional authorization.'™ Professor Powell says
in that case President Bush needed legislative approval.'” In 2002, the
White House Counsel’s office argued that President George W. Bush
did not need congressional authority to go to war against Irag.'”> How
would Professor Powell’s framework apply to this presidential war?
Leave it to executive judgment or require congressional authority? In
my opinion, legislation was needed.'”

I do not argue that the President only has the power to undertake
military actions that “repel sudden attacks.” Presidents can use military
force on other occasions, such as against Libya in 1986 and the rescue
operation in Grenada in 1983. Those actions shake the Constitution but
do not destroy its essential allocation of power. I think Truman engaged
in an unconstitutional war against North Korea.'"” Does Professor
Powell’s framework allow for President Truman’s war or hold it illegal?

169. Id at 122.

170. See FISHER, WAR POWER, supra note 70, at 169, 171-72.

171. POWELL, supra note 1, at 131-32 n. 137.

172. Mike Allen & Juliet Eilperin, Bush Aides Say Iraq War Needs No Hill Vote, WASH. POST, Aug. 26,
2002, at Al; Ron Foumier, White House Lawyers say iraq Decision is Bush’s, WASH. POST, Aug. 25,2002,
at A3. .

173. Louis Fisher, The Road to Irag, LEGAL TIMES, Sept. 2, 2002, at 34.

174. See Louis Fisher, The Korean War: On What Legal Basis Did Truman Act?,8% AM.J.INT’LL. 21,22
(1995).
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Similarly, I believe that President Clinton engaged in an
unconstitutional war against Yugoslavia. Where does Professor Powell
stand on that presidential initiative?

CONCLUSION

Professor Powell appears to occupy a middle position between the
two poles of legislative and executive power. He criticizes the
“legalistic and one-sided absolutisms of the pro-presidential and pro-
congressional viewpoints.”'”> As I read his book, he sided excessively
with presidential power and weakens republican government. I do not
disagree so much with where Professor Powell says we are today in the
allocation of foreign affairs and the war power.!” No doubt, the
pendulum has swung far toward the executive branch and shows little
likelihood of swinging back. My disagreement is more with where we
ought to be, or need to be, if republican government is to survive.

Professor Powell places great trust in presidential control over foreign
affairs and the war power, “secur[ing] the benefits of executive energy
and unity of purpose, while preserving for the national legislature the
power to exercise a veto over presidential foreign policy which
Congress views as misguided or dangerous . . . .”'”’ That model of
government reduces Congress to junior varsity status. Every time we
minimize the power of lawmakers, we also diminish the role of voters
who put them in office. Under Professor Powell’s framework, the
President may unilaterally commit the nation and Congress must come
in after the fact to pass legislation to block the President. This
disapproval legislation, of course, is subject to a presidential veto, and

175. POWELL, supra note 1, at 140.
176. See id. at 139-42.
177. Id at 141,
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Congress can prevail only if it musters a two-thirds majority in each
House.

That situation developed in 1973 when Congress cut off funds for the
war in Southeast Asia. '’® President Richard Nixon vetoed the bill, and
Congress could not override. Representative Elizabeth Holtzman fileda
lawsuit, asking a federal court to determine that Nixon could not engage
in combat operations in Cambodia and elsewhere in Southeast Asia in
the absence of congressional authorization.'” Judge Orrin Judd held
that Congress had not authorized the bombing in Cambodia, and its
inability to override Nixon was not an affirmative grant of authority: “It
cannot be the rule that the President needs a vote of only one-third plus
one of either House in order to conduct a war, but this would be the
consequence of holding that Congress must override a Presidential veto
in order to terminate hostilities which it has not authorized.”'®
Holtzman’s lawsuit later became moot,'®' but Judge Judd’s question
remains. Do we want a constitutional system where executive decisions
over foreign affairs and war prevail so long as the President maintainsa
margin of one-third plus one in either House? We cannot call that a
republic.

In other places, Professor Powell espouses positions that are less
biased toward presidential power. Presidents may use military force
provided the “anticipated or actual severity, scope or duration of
hostilities [do not rise] to the level of ‘war’ in a constitutional sense.”'®
However, this principle is too vague for constitutional government
because too much depends on a President’s willingness (or
unwillingness) to use the word “war.” President Truman steadfastly

178. See Holtzman v. Schlesinger, 361 F.Supp. 553, 555 (E.D.N.Y. 1973).
179. Id at 554.

180. Id. at 565.

181. See FISHER, WAR POWER, supra note 70, at 144,

182. POWELL, supra note 1, at 139.
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refused to call hostilities in Korea “war,” even though federal courts had

no problem in giving it that name.'® During the Clinton administration,

Press Secretary Joe Lockhart did somersaults in avoiding the word
ar” for combat operations against Yugoslavia:

Q. Is the President ready to call this a low-grade war?

MR. LOCKHART: No. Next question?

Q. Why not?

MR. LOCKHART: Because we view it as a conflict.

Q. Well, when there is such a discrepancy about sending in troops,
you’ve got this humanitarian effort that’s massive, how can you say
it’s not war?

MR. LOCKHART: Because it doesn’t meet the definition as we
define it.

Q. Well, what is the definition as you define it? . . .

MR. LOCKHART: Let me take the question, then, and I’ll get
you—there’s a long issue, and it has some constitutional
implications, and I’ll take the question and try to get you an
answer.'®

The answer never came, nor should we expect an administration to
use the word “war” if it appears to create legal or political difficulties
for itself. Moreover, there is no reason for Presidents to speak truthfully
about the “anticipated or actual severity, scope or duration of
hostilities.”'®* In 1995, President Clinton said he expected thatthe U.S.
military commitment in Bosnia “can be accomplished in about a
year.”'®¥ Anyone following the issue knew that his estimate was

183. See FISHER, WAR POWER, supra note 70, at 99-100.

184. Press Bricfing, Joe Lockhart, The White House (April 13, 1999), available at
http://www.fas.org/man/dod-101/ops/docs99/9904 1 3-wh3 htm.

185. POWELL, supra note 1, at 139.

186. 1l PuB. PAPERS 1917 (1995).
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inaccurate. A year later, he extended the troop deployment for another
“18 months.”'®” Of course, as of 2003, U.S. troops are still in Bosnia.

Elsewhere, Professor Powell cautions that the executive branch
cannot adopt policies that usurp congressional prerogatives over foreign
commerce.'®® That is a welcome qualification, but on the whole, the
President remains foot loose and fancy free. In recent years, Presidents
generally see a green light to act as they like, regardless of whether it is
constitutional, legal, or authorized. After President George H. W. Bush
received authority from Congress in 1991 to conduct war against Iraq,
he remarked: “|E]ven had Congress not passed the resolutions I would
have acted and ordered our troops into combat. I know it would have
caused an outcry, but it was the right thing to do. I was comfortable in
my own mind that I had the constitutional authority. It had to be
done.”'® Bush had little interest in constitutionality. The decisive point
was that military action was “the right thing to do” and “had to be
done.”'”

The same lackadaisical, nonchalant attitude about constitutionality
appears in comments by President Clinton. With or without legislative
authority, he was prepared to invade Haiti in 1994: “But regardless [of
this opposition], this is what I believe is the right thing to do. I realize it
is unpopular. I know it is unpopular. 1 know the timing is unpopular. I
know the whole thing is unpopular. But I believe it is the right
thing.”'”' Presidents Washington, Jefferson, and Madison, among
others, did not offer such shallow justifications. President Clinton used

187. [ PUB. PAPERS 2221 (1996).

188. POWELL, supranote 1, at 140-41 n. 151.

189. GEORGE BUSH & BRENT SCOWCROFT, A WORLD TRANSFORMED 446 (1998).
190. Seeid

191. Interviews with Wire Service Reporters on Haiti, I PUB. PAPERS 1551 (1994).
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the same cliché in 1995 to justify sending troops into Bosnia: “It is the
right thing to do.”'*

The U.S. cannot enter into multibillion-dollar commitments simply
because a President considers it the right thing. That is a strikingly
superficial foundation for national policy, domestic or foreign. More
important than doing the right thing is doing things the right way—
following constitutional procedures, developing a national consensus
and public support, and working with the legislative branch instead of
circumventing it. Clearly, Presidents and their advisers for the past fifty
years do not think this way. We should.

Professor Powell finds comfort in the fact that Congress, as an
institution, is not likely to abuse its powers because lawmakers “will
possess a modicum of good sense and patriotism.”'®> Unfortunately, the
same does not apply to Presidents of the twentieth century, particularly
those who have served since World War II. President Dwight D.
Eisenhower stands as the only Chief Executive of the last half century
who had an adequate understanding of how the Constitution limits
presidential power and the need for working jointly with Congress.'*

Professor Powell aims to resolve constitutional issues so that
whatever disputes remain will be purely political. He hopes to reduce
“to a minimum the number of actual foreign-affairs controversies that
can be resolved, even in principle, by legal argument.”'*> Under his
framework, “disagreement with the president’s implementation of his or
her foreign-affairs objectives almost never can be expressed as an
objection to executive authority. The president’s constitutional
authority to act on the international stage for the United States is the

192. Address to the Nation on implementation of the Peace Agreement in Bosnia-Herzegovina, 11 PUB.
PAPERS 1784 (1995).

193. POWELL, supra note 1, at 142,

194. See FISHER, WAR POWER, supra note 70, at 117-25.

195. POWELL, supra note 1, at 147,
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ordinary or default state of constitutional affairs.”'* “Disagreement,
therefore, must be expressed in terms of policy, [or] substantive
disagreement . . . '’ Critics must express objections in “political
terms.”'?® Basically, we are left without a constitution. Whatever the
President desires in foreign affairs is home-free unless Congress, by
overriding a veto, manages to prevail.

I do not fault Professor Powell for stating accurately where we are
today, constitutionally and legally. Apparently, he thinks the current
distribution of power is working fairly well and satisfies constitutional
needs. I donot. It looks to me like an elected monarchy, something the
Framers thought they had put behind them. 1 think their model of
separated powers, checks and balances, deliberative processes, and
representative government was a good thing in the eighteenth century
and is even more necessary for the twenty-first century. For my part, I
hope the debate over the allocation of foreign affairs and the war power
will continue at the constitutional level and will not be replaced by mere
differences over policy and politics.

Professor Powell believes that the President and the political system
will be better off by giving broad recognition to executive power at the
constitutional level and by confining all subsequent controversies to
debates over politics, morality, prudence, and policy. Constitutional
issues should not be put to rest. Broad claims of executive power do not
settle constitutional disputes. They merely trigger objections from
scholars and lawmakers who still care about checks and balances and
still oppose the concentration of power within a single branch,
particularly when it comes to initiating war. If Presidents want to
maximize their power, they would be better off formulating a foreign

196. Id.
197. Id.
198. id.
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policy that gains the support and understanding of Congress and the
public. There are no shortcuts to that end, nor should there be.
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