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into bad stosk gno-feurth te oae-balf of the childme will
ke fesble-minded, In other words, it i & trait that is

reacnt in the germ plspgm of the roproductive port of the
wdividua] that datarmince the offepring, wd not the io-
dividuel. We look wpen jvdividenls wow ae mercly off-
ahoots of the stocke—:tle porms plasm 1% what gees througl.”
{Itec., pp. &6-50.)

Die. A, 4. Priddy, Superiniendent of the Coluny, with teenty-

(L) ;rnni'a of experionce in this and similer instituticne, testifisd
g3 t3 Corrie:

MT mrrivad at the conelueion that 2lie was & lighly proper
onan for the pamefit of the Sterilization Act, Ly o stady of
bey family bistory; pargonnl ¢apminntion of Cnrrie Buclk,
nnd snlsoequent obeerention ainoe ndmirsion te the hoepital
sovering the whole ficlds of nquivy conmosted with the
feablo-minded. . . . Bhe was eighicen yeors old on the
ggiiel of leat Fuly, and necording be tho notural cxpect-
aney, 10 the ymrposes of the not olicteving this iratikntien
aen 1 b obacrtal amd exveied ant, Ot ig to keop ber under

augtedy darivg her perisl of i:-'|li|-l.]v'|llﬂllriTS. she would -
'

hoye e l;]n'r? Fonrs of strict fnskedy pnd oan, wndor
which she wanld reasive only ke bookd and elothos: wouald
Lo depied a1l @f the Dlegaings of putdoee life aod libarly,
oud be a bmrden oo the Skate of Vigginia of about E200.00
o year for thirty years; wlerses, i€ by ¢he operedion of
starilization, will tiw trniniog abe bay got, she osuld zo
out, et ool homo wndar sopervisien, s gond wiges,

and probably awrey soma nu of hee own Lol el do

s meay whuem 1 haove steribized fer discases bave done—
be pand wivea—-le producss, and lend happy nnd vee-

- . ful Tives iu their apheces,”

i Bhe s o focbleminded wother, 4 patient in to
Colooy under my onra, whe it of Jower mental grnde
" tham sho
. Whet is her zomet
A, Emrma Bieck.
£). Sheis nloo w patient in pour colony ¥ -
A Yos oty Bhe bea aomentnl ags of aboui seven

- peoped

t

eora and clevon montle, socording to tosts put 1y at t'iw:t
imat(butien, ond Cnerie lng by bistory and montal exnml-
pation and chaerratien proved to be doshleminded hee
saf, Thorn nra twe direet genorntiong of fooblominded,

- ol braides, while I don®t know anypthivg nbout their kin-

ship, nader my enve and chearention T hinve gob abont eigld
Tinoks nnd ITnrlovecs, afl corwing from the Albermarle etock.
T wea't voneh for their refatonship—T don't suppese they -
Yow., T have omp from Teckiwidge Coundiy jest oom-
mitted | fonr from Clarlotesyille or Albemmorls; one from
Tielmand; eme at the Beformatory, and the ¢ther’ (b
Gogehlond Comnty, . '

0, Thay nll fenee back to— ]

A, Al trnes back to the Albempele” ITnrlowes nrul
Bucks. . o

0, 1 will ook you agein, what londs your 13 baliore thot

© - Onrrie Buck, if sha had chililren, wenld be the parent of

defactive lpring?

A In the gemerally accepted theory of the Inwe of
Liewality.

Wit iy Beer agee, wewlilly 2

A, Dletally it ia aiog yewss—n middlegrode werom,
nndl the beothur of Yow peade . )

3, Blight ol be smenndly stcrilized wichont detritnamt
to her peniril henlth §

A Alwohtaly she ssuld, :

Q. Wonld you think her welfore would be promnoted
by sech stertlization? : :

M, T oeorteindy da

Q. Why?  Aael Howd . )

A, Wall, every human being eraves liborty 5 she waald

" gtt that, undar supervision, Sle would not Lave e feal-

g ob dopendones; she wonld be earning her own Wve
ﬁfmﬂ, nnpd vmﬂqi!gct spme plonmive ent of life, which
weuld bo depipd har in bavlag to apind ber life in eus-

tadia] oare U A1 Snstitutieh, ) .o
. Would yor think the publia wolare woald be pre-

rooted by her slerilizotion ¥ o
A, Toguestionably, Fon mean secety in i full

), Yog, air,
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A. Well, in the ficet plare, who would comsc to bo
charge on zociety if sterilized,; it would remase onB po-
teotinl eource of the incaleulable nomber of descandants
who would be fecbleminded.  Bhe would conteibote 1o the
raiging ¢f tha goeeral menkol avirage wnd steodard,

. T¥ell, teking iutp aooaideration the years of ¢xpari-
ence you Tve Jiack Do deallog with tho goeially inndeqnate,
and more pactienlurly with the feablenin whipl, o
your judpment, would be tho pomaenl. offced, hotl upon
potienta and vpon sociecy at lerge, by the oporation of
thiz lnw i '

A 1t would Do g Blewiny,

0., To whbomn? )

Ao To bodle sooicty and to the individarle m whom the
opurntion is povformed.

G, 0f gourse theas people, baing of limiled intelfi-
gonee, luck full jndmoent of what i3 best for thom, buob
grenarully, »¢ fur ns prbicuts are eonccrped, do they ohjeat
te this oporation o not?

Ao Thoy clmmcr {ov it

. Wiyt - o

A, DBopawse they know that it meaus the onjojpnent of
Jife and the pesecful parsunnce of Fingqyiness, we they low
ik, un the sotaide of Peatimticn walle.  Alwo fhey Tinwe the
opportanity of marrying mon of their montel levels anel
makinr wives In mumy e,

€. Ilave ymu lbad porsenal elsorvotlon of that with
theat yon have perasnelly eferilized ?

A, From 10LE to almot the winter of 1917, for tubal
dispagey, and v fewr sibisgquent to thit, wo storilizmt oighty-
o eases,  Abont sixty of lhﬂm-—-'.t'ﬂdgot- gocil horaes for
adous sixty of them, Some returaed to their families,
and ofter & period of from six to oight years they bove
oot out of the fretinticn end eo far e T kuow, They hnve
never given tha olicets of e law auy trouble.  Thay Inve
eaveegel theiz Nivingg, and not ane hes prer been retarned to
the Tt bwkiow, e viplet or ten of the ooces nre koowh,

" g Mr White.  Nine or ten jove married snd mode good
oo wieea™ (Ttea,, pp. B5-040-BT.)

" @ “Doctor, thont how many patisnts, tking both

- e
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men awd wemen, oxa there in Four iostitution whese eoo-
diticn you think would ba im d amd whe might ba
hetter daalt with for their pwn goad ond for the good of 20
sty if you were froe wnder the iions of this low,

: after 0 hoaring, to bave fhis operntion performed !

A, el T show!d think from asvenep-five to 2 Tundred
watnen, “The men eve sibor sotissecinl tendenoica Just
w3 xlorlng ap child-booring, and wo wenld hovo fo heep
thom there—they rovk below Fhe trawpa nod helzwe.

(). But pe have some seventy-five women thers wha

. nrn suitnbla for mokuvn 1o society Erem ewery nmﬂ{m

exmept thot they nre of shild-bravmp gme avd nre likely to
hove illegitimnte childvend :
- A Yon, - .

0. avo you fueilitics to tnka eare of ll patients of
this ¢lors that would be somrnitted o yawr hospitnl 1

A, That ghonld Ta, or would bed

Q. Thnt sonld bad -

A Mo, sir, we snnaet toke in mors Ehan ona iR five
at thoe vory outaide, )

Q. Of course that teem Shonld be' is suseoptible of
intorpreeation.  Ave you fubl to capreitp? ]

Ao Yop, sir, hneo a Tong waiting Yat.. It is impessible
tee molmoit them, .

0, If you condd, et eevouty-five wnoansics by n:upu:rnhm_;rr,
the conditiem of those people, in this woy, wonld they Hli
up with sther craea? . )

A. Tes, sir, ood with othee coes weeding custodiod
enre many of thom could be sterilized ond got oub and we
gonld tnlm care of othoes".  (Iles, p, 00

4

). But the atnmrtes of Firginia do provile Sor the .
taliing of the feobleaninded and earing fov them !
A, Yoa, sir

{3, And v theoey, (hey ora sl lu your ::hnr;;a'whull:

" they okt sommittad o your hospitol ¥

m.ﬂ.i Em, air, 9ndject to my furisdiction st mglijeat tu'm
aw,

L] . [ ] [] ] + - enll [

¢F fael thet 1 ahould state, i o few wirdd,-the stroug
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reapon for tho operation of the sterilizatian law is that ghe
Stnte contomplotes the detentien of these women i the
institution during their child-beating povied of from
five by thirty years, wund by wtorilization—en shap-
Ttoly snfe and Darmlces aperatiom—within 1hree weelks
the enid that would bo attainéd in twenty-five yeara would
te brought Alout.  They are we worse off when steritized
surgically thon when steiilized by natore aftar being lept
lneked up tusntydive or tlirty yesrs.
(3. In otlar woeds, when segregated, as you‘do them,
they are Ly sepropntion effectuolly prevanted frem propa-

gating ?

. Yes, pir, and thoto 9 onother matier v be con- ©

gidered = whan you kneﬂ theae wensten Jockel up fov vwenty-
fiva to thirky yenrs, Wbe JJoor of hope is closcrl o them
Tlhoy wre weable ind {oeapabla of paiting oot and corning
their lving,

Q. Io other words, pon hnwe to tedn then young, and
i you postpone their opportunilics for trainiog, they
et 50 they ewenet da it?

4. Yeo, smir, they beaoing Lelpless qunl Jose eonfdence

in thewselves ' [Hee, pp. ¥, 10,

- G “Daater, I undzratend you to say thet i his gicl
could be sterilized the Dobbs Leme would be apen &3 har !
A. I oodaretand t.ha11' wank her bask.

Q. And the coly thing to prevewt her Laviug dn iz-

dependent. horme iz ler obild-boaxiag capavity
A Wes, gie T den’t kuow thok they winlil be willing
10 s me e visk us she s now (Tiee, po LR}

Tar Fraoixgs.or mae Cinemr Cnorm

The Cirenit Coort eustnioed the siniats ae o ormatitutional
smnctmwent, foond thoe foes 29 catablished by the evidenes,” thot
the snid Corrie Buck is feobloaninded as defimed by the sterates
of ¥irginia for euah onsee mede ond prowided, that ehe is a
duly ecmmmaitiod inmofe and patient of the Btate Colony for
Epileplies and Feellw-Mivded; thut Emmn Buck, the mother

-
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af tha said Clarvie Bugls, i8 oleg feeble-ninded nod oo inmnte
of tha said institntion; that the ssid Cerrie Buck ie the mothar
of an epparently feebleminded infant; that the sald Carrie
Buck s aflicted with = bereditory form of feeblemindedness;
that the said Carrio Beek was duly proceeded agqiost by the
gnld A 8. Friddy, Soparintendent, befere fhie Bpeeiol Board of

Diivectors of the State Colony Jor Tpilepties and Faeble-Minded,

in steieg popgrdance with pll the wequivepents and pravisions of
the snid Act approved March 2%, 1924 ; and the Court haviag
furthar feund es focte epen the avidencs addused that the said
{mrriu Buck {4 fochleminded nnd by the lawa of hereditr ip the
proboblo potential parent of aseially inndequote offspring, Tike-
st afllicted, it she may bo sexoslby storilized witlont datvi-
ment to her peooral health end thae her weolfore nnd that of
sociely will be peorneded by her steedlignfion, nfirmed 1ho crdar
for the stevilizntions operntion. {ee., ppo N1-12,) )

Lrronr Agsipupn,

Tu the petition far this eppanl the conalitutionalitr of the
Act is pgnin nsenidad, e criom aesigned befng that:

fa) Tt docs not provide dus procoss of Jow. )
o fh) Ik dfewics to potitiower aud ciber jumutes of seid in-
slituticn the cqual prodestion of tha lawa, .

{e} It imposes m eruel And uouseo]l punishoent.

NorerlIvT aF THE QITRATION FRKSENTED,

© Tt il b absereed that thd principal onestion presented fa
of firgt impreesion o 4his judadickion mmd nuite vere] T ooy
jwledietien.

What powst has rocfety to provest ita niflisted mombers fromn

" thewsolves nod {edf from them, svd boyond thot, wlet i3 ifs

power and duty as te tho coming gomerstige i veopeet of Ele

mtiplication of snefally inedequate defectivead
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If an tradition tells we some of the apoients expeed to the
elamentas the move puny infants the they might not grow up o
Fives of suffering end to burden the State, the Ides of limiting
in some way the propagatige of the wofit 1 oot aliogetlnr naw,
Has Wi promeess in ¢he devolopment of swegery and of the
seienee of Leredity snd eigoniss beought it to pass that o fike
end oy e ageanplizhod move ooy atul even with enefit
to Ui already oiflicted Individunll )

Evidently tho General Assembly of Vicginia po coneluded
when it onacted the Ast wieler review for the presmble to the

Aol disoleacs that Mhis oxcreise of tho logialative will wig Taged '

upen 1ba wotive to premete bath Hee wel fave of 1he individoal
paticnt nmd of sactety by mirgical procsscy e be porfonsed o
tha Bght of ascertnined Jaws of lovedity €hat throwgh sich an

aperntion tha paticns wight be vestors] ta the Tuegar libevty of

“the worll eutside of watxlinl wolls and this withont jeopeedyr
It sowielky.
That such tomslntion shonld have phesed both lionses of the

Gonernl Assenbly of Visglnbn Ly wanmimous vofoe wlhen the

Jeialative tacords of comparatively Toeant yones shaw that ks
meRzures wer: theretofors eeerowhelmingly defented suggests
growth of both sentiment aod kmowledge upon the sobject.

Indecd, the Inws of beeedity pra of bot necowt discovery.
Save Professer Eost, of Tarverd Taiversity, in a mast infore-
ing crsny in Seribace's Magnaine for Tobv, 10305, npan " Hevedi-
Iv—T1Twg Mnater Riddie of Seienos’;

HThis is 4 vontbesy bicle like that of the relived army
oiflece. TToredity Baa Leen untid kadoly the moater riddle of
sciagcs.  Tveeoby-fve years ags it wos e eymeoym for
mayatocy and m text fov disepuraes on the waknownble. Mot
ap to-day,  Toon quarter of ncoutury Bes of hievcdlty Tava
been formulnted 1y dofinite and precise os those of phygies
and abomigtry.  The nwechenics of the twe ting eolks which
vudte to hond tho spark of life from geoeratlon B measg-
tion im our world of onimols and plamts hare boen analyzed

P ———
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with & daﬁmt nequreey hordiy to bo txpesied when deal-
ing with such entongled phepormeana.” .

Tt in judk within this paet twesky-Give veers 8s e light of
scizte beg browglt the lows of hovedity from the shadews of
ignorsnen thot legislative bodiez hove sought to wen the knowls
elpr of Hwss laws T solving (he peoblem of the propagntien of
dofeativoa

CoupT DEAIORE DPON SiaiLan ENACTHERTR

Femg sixteen of the states have eodenyored by stotnle to
danl 1vith {his problem. ' _

The Srape of Wosbingten by etajuto (e, snil Tl Code,
2287} provided for teeperetion of vasectomy Tor the pre-
wonticn of proceootion ns a part of the punishmont that might
be irmposed in eotain caees,  The Coostimtion of Woshington
{Art. 1, 5147} containel o probilitlon sgnlnat the iofietion of
arnel punislenemt. Tn Meflod'y Cage (T Wazh, 65, 126 1'ne.
T8, 5% Ann. Cum 512, devidel by the YWashitnglon Sopaeae
Cowrt, Sept, d, 1712, it wan said :

"Cwided by the vnle that, in the matter af penalties for
eritminnf oGenses, 1he eowrta will ot disterh the diseeetion
of il lezivlature aove i extremo enges, we exnngl Told thot
vaapctomy 18 such o crodd punishment aa connst o [oAisted
npon appollant for tha herrible nnd brobal erims of whieh
T Ioe EE‘E‘I‘.‘I caviched P

Tn Hew Joray the Benrd of Examiters ereaisd by “an ast
ta authovize st penvide far the aterilization of fecbleminded
(ineluding idiots, imbesilea and movons), epileptics, rpisty,
sertoin oriminule ond ofler defectives” (¥, 1. P Y., 1973,
I63) ordered fhat tuy sprration of enlpingectomy e porformoed
oo en apileptiz inmote of o stote ehwritpble institution 28 the
mgat gifective operation for the prewanticn of procresativs, Iuo
the cuse of Swith v Doard of Fyaminerg af Foeble Mended
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(N, T.—8% Afl. 965, 3% Ann. Oae. 6157 tho Coort beld thas
the stetute in question wos bosod on 4 dozsificaticn that bere no
ragsonabla relacion to the ohject of much police regulation, and
hineo denied 16 the lodividuals o selected (inmates of abote
istitntiens) the equol pratection of the liws guaranteed by
the Fourtoenth Amcndinent to the Constitution of the Unitod
States,

Tha forogping iy, perlaps, 1‘."} aoanrately termed both the
carlicst and the twe Jeeding cuges vpon he subject

It will bo obecrved thut whike the motive of the Wishington

gatute wos punitive, it vas nlap eugenical in its operation. The -

Ioew Jerssy stotuté wos poroly enpenieal.  Othur statites ag:
gest n therspeutie motive—Ilhe wolface of the patient thengh
in eperation they weuld be enpgenieal alao,

Similne logislation ks ron o varied onses both with the lar

mnking autharitics and in the soorts.
" Tl presernces of Pennayivania (Pennypacker, 10085 ; Spronl,
1021, Orogon (Cluunberling 1003}, Wornset {IFlehce, 100 ™,
anil Nelomake (Mavia, 1973} have vetood sterilization Lille
przsedd by feoir eesjanctive atabes, "8 ihese proled, liawovar,
Telemskn mul Orvegon Nually soeoedod o scentlnge pleribisn
tiom stedntes,

T Rudolph Davis v, Willism H. Berry of ol (216 Fad, 410)
flie Town astabwie wra beld dnviltid 28 4 Bl of atininder, pro-
viding for n orwel and nnmanal punishusent wnd laving oo pro
vision for duo procees of k. This saeo wewt to Vo Tnired
States Suprame Court but was not theve degided upon the merits
hoseise ponding #he appeel the atatute invelved waa superseded

v 1bo enactmant of & sabatantislly difiermt zterte wpom thae -

anme arbjeet.  Bary v, Pawis, 248 T5 8. 408,
Mo other cote involring & likm u-tatutn eppeaTs to hava renched

the Sepreme Céurl,
. T Flagwer = Willigms (166 B W, pi5—2ich,) the Mich.

Mmoo Y
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igntt stahite tos held wboenstitotiooal s oot nﬁuﬂlmg ﬂma:a
mifedted Ly it the squal pratection of the Tzms,

The Supreme Court of Indiana, My 11, 1031, in Smith +
"Witlizang, 131 H. E, B, (Trudj Iweld g Im'lm.nu aatute -
wulid, enying:

"In tlee isstnne cose the poigoiees oe o epaortanity t_u
arcwy exmmine the experts whe decide Hint s oporiiog
shoatlil b performed npon Tim. 1o has oo el to
brmﬁ. xﬂcrts to show that it shonld not be periormed;

a3 he a chabee to.controvert the scientifie qnestion
that be iy of a dlags designated In the statnce,  And wholly
pwithe froan the propasitioo of eeoel atel wovson] poanish-
ment, suwd infliction of pains aml peowltics by the keris:
Intive boady througlh an edmipistrative board, it iz very
pluin ghat, this et 19 in viclation of the Fourtesnth Amend-
mwent of the Fedeval Conatitntion in that it denies nppellee
dus proctss.’”

To e iBl T olsmeresd feom s Fieccmalug cosga, whick o fn'ur’l;.r
typieal of o limited owmber of eonrl dovisions wpon tho enbs
juet, that mone of tee lobds (lok the Stato i withont the peever
in gquostion presided it Lo exonzisc] theongh oalwtiio 1k both
afforde duc procesa of law and opersies nliko upon all fwlividu-
ala of the closg offasted, but thise seurts whilel follow chie Fow
Jorsey omse liold thot Tnnting the operation of stich s stnlula
to inmates of Seakta ouatedinl inetitntione deniga suale inmotae
the equal priteetion of ihe lawa dd renders the stnbwio un-
romititationul eud void A fal.

Whea it 34 bopsidered that thosa whi ore subject t6 ebHl-
mitment to thise Institulions coonitute classre woll defined b
the atntotcs (Voo Code 10061077} amd tlnid Decie _11-'[!-
enose of meote] dofectivensss wards of the Stite, and beibg
becanga of mental dofscts thomealved inenpabla of docidinge what
ia bost Forr themsolvos, soil - e 2nid that t6 invelves an v
rooonnlle cinsaifiention to provide for thom tribenels judieial-
1§ tii detevmiin whht #i the raspott ibdicnted #ill promake fleir
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walfara ond Bowiog so fouwd to order tlheir storilizntion—an
adjudication which the Vinginin gtatnte requires furthar to be

supported by fhe fladimg thal the setipn propesad will alas -

protoate the public welfarns

It is believed that oo cxamination of the decisicos in the
foropalng onnps feom othor juriadictious se. far e thoy may
appeat advorse do ¢he contentions Tieee mads will dieglose that
those decisigns wers hosed uposn gonditicne oot foond in the
Virginia atatute or upen conclusions othecovise anaound in the
light of the provisions of the "i":rgmm Aqt angd the facts in the
record of the case st bar.

Tue CoxsTrreTitxnar. Prevrsions ImToLTED,

TrEF CoveTITITIOE OF VIRRINIA,

Seetion 1 of ..Arti.cln I, the Bill of Ttights, in the Crostitulion
of Virginio providas:

“"J.']u-u; ubl moen are by paturg cqually free and ide-.

mnulent, ml ieg opvinin inbeant vights, of whiel, whon
thuy enter fnte o slole of ssciety, fwy cnunot, by now
compoct, ‘deprive or divest fheir posterity: womely, the
Eﬂjﬂ_‘r‘]]:iﬂ]'ll. of life nmd hiberty, with the means of noguoir-
iy and poddessin PrOPCILY, nod ureving end ebteining
-liappimess ond sadety.”

Among tha Hbertics of the citizen which aro droe puarantesd
io the rlght w folloe soeh povenita se be mey desm best
adepted to his forulties ood will afford bim the Lighest cnjoy-
ment, to be foen in tho eojoymeent of pll of his fapulties, to be
fren to use thom in all luwfol ways, ta livs ond work wheve he
will, amd i exrn Lis liveliboo] by any lawful calling. - Fourg .
o, 101 Ve. 359, 45 9, E 327, :
Sectica ¥ of the sawe Bill of Righta provides:

“That excessiva boil ooght oot to be required, nor ex-

i b — e e
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ceysivs flnes impieed, nor cruel and waanol panishenent
inflicted."”

IE;:: CoXRTITOTION OF THE LIXITED E']-:.&TEB-\. .

The Faurtnonth Amendment o the Coustitation of the United
Btata provides, nmong other 1hings: .

“;pr aball any State dopriva ooy parson of life, liberdy,
ot praperey, without due process of low; nor Lh:n;g' to any .
wifhin ita jurisdiction the squel protactien of the

Tt map ba conceded that the liberty to have ¢hildren i a
right withiz tho protestion of “the copstibmtiomal provisions
‘quoted wnd that oo sitlzen againet bis will moy be deprived of
that right witheut duc process of low, or by & law thut oy

smpk ppersta uniformly upoa porseus similarly situnted.

This much being conceded it ramadna to inquire in what
right the Virginin atutwte wuder yeviow mway be suatnined.

Ty wey of comwer co this inguizy cownest fer the sppellen
muthtid tho fallgwing:

ATGUMENT.
FOINT 1.

THE ACT DOES NOT [MPOSE CRUEL AND UNTSUAL
PUNISENENT.

At the oatsck it may be observad wnder this hend of the din
eugsion that the act is not a crbming) stebete nor hoa it ang
punitive wotivs aod therefore that the eonstilutiona] provisions
hoving in tontewplation eriminel enactments have no applico-
tion, Thin coneideration -olone f¢ i submitted is sonolnsive.

Further, the statube provides no “Fusiabment’’ ab gll but oo
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 tho couteary is designed e be bonedein] and réfwedinl for those
within ity terms. TFeen for the liberty It may take awoy—if
thoce enu be libezly to procrents when coe §& olready in perm-
anent anstedinl cors under conditicon of pliysisnl sopuration ex-
prassly désigned to prevent proerention—il retwins oo bavger
liborty in freedors [rom eonfineneent.  A13z iz rolisf, not poo-

ishment.
Again, the evidenes eatablishes that Une gpovotien. soutsmplot-

od i3 proctieally painless and without appreeisble risk to hondth '

ar life end therefors oleo l8 oot wl all within the intendinent of.
the eonatimitional providicus in isewe
Tt in memerally bold that o constitutiona] provision probibit-
ing the infliction of crued and wnvanal pinishment applies to
and iy Jdirete) agninst punithments of o barborous character,
“inrelving tovture, such s drawing and guortering the euiprl,

tmrning #% the stake, entting off the neae, enre or T, and the®

like s smeh yunishnenls ns wern rrgavded ns eroel and as-
vzt md The Eng Hie cometibation, wam mloped,

Hart v, enn. 171 Voo, af prges 741 el 749,

Hrucoy's Cuse, 110 Ya BYE.

Airridne's Case, 2 Vo Cpa 440,

Wiail's Cage, & Rend: {27 Va} 694

In to Kemmlar, 136 7. 5. 4305 10 Snp. Cr. 0304 3¢ L. Ed.
514,

Frolits v, Jolega, 28T T. S, 60%; 85 Sup. O 540 ; 50 Law,
Ea. 1071

Weams v, UL &, 217 U8, 340,

Ta the Pecma (s o8 reported o 12 Am. & Fog, Ana. Cas:
BE pamn T3, i nppr:mlm] L exchanetive wote on whet i creel
atdl uneeoal punishment

Tn Stafc v, Peitin, 70 Wash. B4, 8% Ann, Ceas. 10748, which
‘waq 1 eriminal enae, 1k wns expressly- beld that dn ssemualizn

tien operation, Taacctony i that case, wns nol o m’uﬂ puaish- -~

wment
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In nt aspect of the matter therefore it 19 submitted con the
act here in imme bo foirly browght withiv the constituticnsl

 prohibitiona against eruel and wpitsual punishments,

POIHT IT.

THE ACT AFFORDE DUR PROCESS OF TAW,

“Due proeesa of lan™ regmires (13 A duly catoblished irs-
partiol tribunel baviog (2) Jewful juriedistion to henr ood
determlne only aftee {3) previcus Tessongble notios mod {43
an opportunity fe Le hesvd, befors noy birding erder con ba
antered affecting a person’s liboriy.

The stztuta bere provides pod the reeord upou this oppael
shows thet cvery one of these four esssutinl requisites motned
heve besn mat—{1] The Specinl Haoard of Direvlors of the
Celomy wns by the statntn mnoda the deitonnl and (2% glean

_awetarliction ta Tone andd ddetevodine, wad wfter (3 Hae thirty

du.*.'s jrevions mokiea piven puowent o fhe Atbwie to the
oty hor only anryiving preont, sk minrdlinn nppoanied
vy the Cowrt to protoct ber fulerest in the proepo i, bt
Toanl {47 with 1be paticut and her gunrdian pressut mud par
ticipnting in the hooving determined the mattor, which judg-
ment wia tfterwards with netioe npel Durlher oppertunity to Be
hewrd meriewed in the Civenit Court uwpon eppeal with the
furthor richt of appenl de she Seprome Teart of Appenls evi-
denced in conenmmntion by this prescat appecl.

Fare it ia cherafore anbmitted il the requirements of dus
precess of Inw haee been fully complicd with.

fTE in wary trie thot ‘dve process of law® requires that

ghall heve remnnbll:lmhue and oppitinity to

lm Teard hefore an imparelal rrituonl before any binding -

decroo or avder crn bo mode afecting Lis rights te liberty

or property | but this sonstilwtional anfoguird cannet awatl
appelles wpen the nmeontrodicted faols 18 bo the progesdings
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Tafare the Bosrd of Fisheries and the Commiseicn of Fish-
erieg touahing thiz con . The proceedingy wers had
hefore the Bonrd of Fieheries and-its sucsassor in offics, 8

ant of tbe State grveroment, to whees judgment
ond discretion the Jopislature bas csmmitbed the swper-
vision nmd comiral of the patdenl eyveter-beds, Toeks and
alioily within the watora of the Commenwenlth, ws wel] a9
the oyster industry of the Commonwealth, and mods the
deaiciom of thot tribuoal erochwsive of ell conlroversits
with veapect to the same.  The procesdings in this czea
Lefore thpt tribunal were in strict Lectedpuce with the

requiremeate of the statute, and oot anly did appelles lave -

rosanabde netice Hereof, bar avery ronsonnlle oppocEnniby
tg bee benrd avd oeoa lonrd from time to time bofora the
prder it wow complning of wae muwle by the booed. If
would Lo diflewlt to And & cozo inwhich {he reguived “doa
prosose of low' has besw more Enlly ot and complied vath.
In tho ceap of Recfr v, Michegor, 188 U, B, 505, 47 L.
T, afd, 28 Sep Ot 290, in point hors, the following &
st S the opinion of My, Fustieo Motthews in
Havbrde v, Cabiferimn, 110170 80 B10, 52 L, 1d, $398,
ik g Ot 151, 298, revlowing at length tho aviloviliey
aimeh <lisonening U olmwends of due procoss of s 4 Sol-
Lo 1l any begal prosesdiog coforeed by public suthor
Sty, whether sanctional by nge er owstow or meeoly de
wiand in the discretion of the logislntive power, in bbe fur-
theranen of tho peuera] publio gopd, which regnls and pre-
aoTres ese lmﬁvi{'?cs of 1iberky andl justics, must b Leld
fo L dne peacens of Inw.’  Eco alde Afweray v. Hoboken L.
Ca., 18 Mow, 272, 35 L. . 375, Ex jnrte Wall, 107 .
8, 203, 37 1. Ed. 452, 2 Bop. O 000/
fromumdzzton v, Montpfon &o, Co, 100 Yo, 585, ot pages
865 and 5806,
See 8lgo Nallory v, Yo, Colony Peeble-dfinded, 123 Yo,
S, : i .
© What 38 due process of law 8 oot eapily defined. Gen-
. erally epeaking, the “law in ita ropulir ecurse of admimia-
tratisn throwrh courts of justios is due process.’
Lqusl protection of the Inwas doos wob guarantue to all
persena in tho United Stotes, or in & single stake, the bene-
fita of tho snane lawes and tho suma rosedies, Bvery Togas

PR
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Teburs moay, subjesl Lo comstibutiona] limikntions, preaeribe
whaot evidenes shall be received in conets of its can juris-

The Foortesath Awendment to Hie Cooatitotion of the
Cnitad States dows ned forbid the passage by tho Legislutura
of o low which applies 12 o clues paly, provided th ciags)-

. fieation bu rossogalle end not arbitesrcy, and applics olike
.ty oll persena similakly sitonted.  Whether the cloesifica-

tien {3 rearonebla ia m quéstion primarily for the Leziala-

* ture, It i presmmad te be notessiey agd voasooable, and

tha esavis will not substioe their judmment for thol of
tho Lesiolature, wniess it iz clear that the Leghs]atnre bag
not mnde tha class feation L goed frith.”

Anthony 7. Commonwealth, 153 3. B, p. 435

- + 1

“Tn Browa v. New Jersey, 115 U. 8, 172, 20 8. 0L 77,
£4 L, B 119, M. Juatice Bmwer, spoeking for the Courk
CHIE

“Sp, In Flages v, Mizsonid, 150 11, B, 48 (7 &, CuL 5,
50 T LW 5730, it rypenra that m cortuiw 3mabor of por

gaptory dlwlionges wos wllowed in citics of over 100,000

mliabitants, whilo o lwa nwnber wis pornited i othoe
portione of g ataio, It wie LiehD but Ehak wies no denial
of the mpual protection of the lows, the conrt Ruying, pite
T1: "The Fourteenth Amcndmont to the Conetitabion of
thy Unitul Sintes docy wos predibit legislation, whicl is
limited aither fu the objeuts to which it j» ditected, or
by the torvivory within whigh it is to aperato,  Tr merely
respicey Wit all yorsaus anljected to auch legisletion ehall
be treoted nlika, under like eirermstonees wod conditiend,
both in tiver privileges conferred and in Lthe liahilides im-
pased.’ ., M Tden, page 03d.

“Tn Jinyes v. Migsowri, 120 UL 8. 46, 7 8. Ct. 850, 30
1. Ed 578, ¥z, Justica Fleld, speoking for the court snid:

“TLo Frarteenth Amendment to the Constitation of the
Trited Stotes doea not probibis Jogislution whisk is limited
either in the obj2als to wiicl ix.ia dirsered, o by the terri
tory withie which it je lo operato, It morely requiree ¢hiat

* afl persons subjocted to such lagislntion ehnll ba tremged
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- alike, noder liko cirewmstewess wud sondilions, botl in the
privilopes conferred and in the Tiobilitics imposed,” - .

“Fo Twering v. New Jerssy, 511 0. 8. 78, 24 B Gt
14; 63 L. Ed. 97, speoking fox the court, Mz Juetice
Aloody emid: L.

“TDorn prgoces roguives that the ctaet wlich aszwmes ko,
deternine tho wighta of povtica shall Tovee Juvandistion
[ITenmeyet vo Mo, ub 11, 8, 714, T {34 L1 Jub);
o Beott v, MeNecl, 164 U7, 5, 94 (14 & O 1108, 33 L. Tid.
E‘Jﬁé; (Hd Wayne Fife Asseeindion v. Mefonough, 204
T & & (27 5. Ok 286, B L. Bd 345), nod that theve alall
b noties ond apportanity for heoviog given the parties
{ Hovey v. Elliofl, 167 U, B 400, 1T & (1. 93], 43-L.
Ed. 215; Roller v, Hodly, 1706 U, 8, 398, 20 &, {21 410, 42
1. Ed. 520}, and see Leadoner v. Denuer, 210 0, 5. 373,
R & Cr 708, 02 L. Ed 1108 Sobjeot to thews fwo
fundamental eoodibioos, whidy seem pp be wnivaeally pre-
acrilnd in all syetems of lnw, esthblisle<d by civiliced coun-
tries, this gowrt hpa wp to dhis time sustriped obl atals
Tirws,  BEALULOCY  OF j1.1-:51'4:inlb' deplared, ropulaling pro-
erdung, ovidenes md webosls of tvied, wwl beld then to 10
aptisigtent with doc process of Jaw,"” Lo, page G50

“Tu 1 Thllon, Blunivipal Corporatioens (5 1) § 140,
thas Diawe s stiiresl Ny

f oL The Legiglobnee moy doternine wlhot il oenee
I sitwation, sirenenstunees mnl needs eall for g difforence
of elaws, enlject to theo supervision of Lha conets, we the
fizcol Interproers of the Constitution, o o6 Liat it i3 ncto-
ally alassiBenticns, nod oot sproial lepistotion wnder that
puiee.  The proshmption ia alwenya in faver of the lagis
lative ccanmand, wid 3t must prevail unleas elenrly tovig:
gressing the eomstitutivwwl probibition, I the distane
tinna ure geunive and net mesely artifein] and irrelevas
méus of evading tle constitutional probibition, the conrts
anust declirn the elnssifisition valid, thovgh they mny net
consider it to be ou x spund basis,  The tost s, ot wisdom
Tt gogd fwith in the clwssifienticn.”

“ITaving nnder anyiaiderplion the guestion of the efoct
. of the cqual provectien ¢lovse of the Foorteeath Amend- .
muit upob ¢lnsa legialmtion by the state, tho Supreme Ceacd
of the Tnited Stotes, in Londaley v. Wetera! Carbente (es
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Co, 220 1% 3,76, 31 5. Ot 2440, 55 L. Td, 90%,-4an, Cna,
. 19120, 180, =aid; _ L
" “A clpesification having scme reasonsblo basie doss dob
pffend apainet that olevsy meraly bogpvea it is pob made
with mothomatiesl nimety or becAves in proetise it resulte
- i somn inequality, . -, When He glpsaifiention |, © L i
ealfisd Lo qstlon, if aey state of ficls veasonebly can Lo
mauncived that would austain ik, Lhe oxialence of thab stake
of foets nt tha tirmo the Inw woe enocted muost b meswomed.
« «  Ono who paeails the clossificotion to zuch n lew mimat
. entry the burden of abowing that it dees not rest npon A
repsonoble bagiz, Tt is essomtinlly echitenry,™  (Poges -
567} :
Anfhany v Commenwsalih [¥Va.)-128 5. B, 633
, 141 Vo, p—

FOIET IIT.

THE ACT I2 A VALTD EXERCIBE OF THE POLICE
TOVWERER

1. TN GEKERAIL.

That tho inenna, foelleentindad ond gwr dofeatives in proper
caded aod by Jue proeess of law, pa in the prescnt cnse, muy
be tken mnd kept fu cukbogly by tlw Btodo qd so deprived of
the' liberty otherwien prototed by eonstitutienal aonetons is
bryond gquestion.  This the State does in the exerelsn of ite
polico pavrer.

Tha conurtz generally are indisposed to snffer the police power
to ba fmpaived or defeated by conetitationed Yimitaticos. -

"Tn Rarkier v. Connelly, 112 O, B, 27, 91, & 5. O 3487,
50, 28 7. 8. (L. =0}, 028, Mr. JTuskieer Ficld, u sponking
of the effect of tle Towrbocoth Amsndinunt of the Fuderil
{’onetitntion upsn sxevoige by a State of its police prrer,
anya:  “Thu meither the emondmont, Bread and sempre-
henstve g it fa, oor any other amendoment, wer designed
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to interfere with the power of the State, sometimes terraed
jta police power, to preseribo repnlations to prometo tie
bealth, peave, morals, educotion ol good order of the
people, and to legislate ¢ o8 to incrense the industries of
“the State, davelop 1tz resowroed, and add to ity wealth and
'[:I'Bf'_lt.?l..”

Ehovendpale Linte O v Gopdria, 115 Ve BTG 37

Ann, Claa BT5. ' :

Seotion 159 of the Constitution of Virginia provides that

_ “fthe awereise of the police power of the Stata shall never be
atridged : .

“The nethoritiez ghow that he eeurts generally aro in-
Jisposed Lo enffer the police pomer to he abridged or do-
feated by conetitntional limiketicos. It 13 pesibls, of
ngirae, for the Constitation ¢ impeee sucl limitations, tut

“thep mnst e clearly iinposed o thera are no such Hmi-
tatieme. The polies power a oot parsowemnt to tho Con-
stitaticn, lmt it froo exercing 33 never interfered with
wnfeas plninty in eonlliet thorowith,  Shenandeok Lieee
o, v, Olenmaar, T1F Vo, 574, 80 & . 751, Aww. Oas.
115G, 974 Tho powor of Tha state nab enly anbreces
rogulnkions designed to promets yublic convenievee sud
gencral prosperity, boc oleo macl regnletions e wre de-
sizmed to promode the public heelth, publie werals, or the
public sefety.  Chiongo, B @ R. Co. v. Ilimes 200
U. B. 682, 26 Sop. Ct 841, 50 L. Bl 609, & Auz. Cas,
178, :

T Fubonk v, Richmend, 230 T, 8, 148, 57 L. Bd. 146,
35 Hup. Ci 17, 4% B R A (M8 1183, Ann. Caa

1114R, 192, we Gnd this a8 1o the palicu power: “Thot 3
wer we have deflned, es for g it ia oopoble of heiog’

glincd by gponersd words, & ommber of times. Tt i8 mak
. mnzooptible of circermptontiol preeilon. It aviends, wa
haove snid, not oaly to regulations which promote the pub-
Tie heolth, morals and zafpty, but b thoas which promiots
the publie convenienee or the ganeml presperity.  (Chd-
© cmge, B & §. . Oo v Iilineds, 200 T 8. 681, 50 L.-Ed,
B0¢, 28 Sup, Ct. 341, 3 Anw. Cas, 11753  And farther,
4t in the raoot egeantinl of powers, sk timea the wmest in-

Bree e -

- ' &t

" pistamt, 4nd always ens of the 1enat limitable of the pewers
of the govermment.” { IMzfct of Columing v Fropke, Blé
- TR 8138, 140, 53 L, 3d 941, 945, 29 Sup. Ok 500.)
. -But nocoesarily it haa ifs liraits ped rawsk stop when it
* gmonnlors tho peohibitisn of the Cemstitution. A olesh
will not, however, be lightly inferzed. Governmeotol
power mist be flexible and ndaptive.  Exigencies avis, o
cven conditirna Tosa peremptory, which roay coll dor or aup:
gt logialetion, and it mey bo s struggle v judgment fo
fecide whetber it musé yield to the hizhsr cowgiderntioma
exprossad and deterwined by the proviiooz of the Con-
titutions. Hebla Blofe Fank v, Joshall, 210 11, & 104,
a1 Sup, Ot 1%6, B5 T, Bd. 112, 32 L. B, A, (.8, 1062,
Aun, Cng, 19124, 48T, . . . Dud in all (he eoses thero ia
the emstent ndmenition, both io thefr Tule abhd senmples,
that when o statute is arsailed as offending amninet the
highar guarantics of the Comeitntion, it must alencly do
o to jnatify the amoris io declaring it mvalid®
Btrawberry die. . Storfuck, 134 Va. T1, ot poges B7-
B&-E4,

VacomAton Sravieimn

An eoxorcise of B polico power unalogona o thet of the
gtedute Jwre in dsemanuy be found in e compulesry sacting-
tiom stotutes {or tlere, 13 bere, a margical operation is moquired
for the protection of the indiriducl nnd of apoiaty amd €t re
quircmont bag bewn upbeld whee Jmpesed wpon sehoel children
ouly, those attending publie inetimticnes of leavning, though
not impesed upon the publin as & whale
. In Jodabson v, Massmhesebls, 167 T H. 11: 3 Ann. {las.
785, the Supreme Court of the Moiled Statan said:

“Tha anthority of .tlo etoto to conet this srotute s to
- .. ba referréd lo whai ¥ commonly called the police power— -
. & power which the state did ot surrendsr when becomi
e member of the wiicn weder the Conebitution. ,et]th-m?
this eourt hae refrained from ony attempt to dofing the
lireits of that power, yet it bas diskinet] rreoernized the
suthorty of 0 state to cooch Queranting {lmn god ‘henalth
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tewa of everv rleseviption’; judeed, oll lows that ‘veleie to
matters opmpletely within s territory omd which do nod
by their Levesmary operation affect the peaples of other
slutaa, According to soitled principles the poliee power
of o state st be held to cmﬂmm, at laast, such reazon-
able coeguletions established dizegtly by logislntive wwnct-
nienk ua will pedegt tha pblic len bt aimd Blae porllic aufoty.
Gibbana v, Ogidon, % Whent, (1% 8] 1, 3003 Mannibad,
ale, o v, Hugen, 03 UL B, £635, 70 ; Howlon féger Ca
v. Magsachawelfx, 07 5 8, 88 ; Fow Oricane (Fas Co. v
- Louisioma faght o, LG T, 5. §30, §61; fewlon v.
Steals, 152 T, 5, 132 . . .

“\We come, then, to inquive whatler any right given
ar soenired by tha Coostitation js invaded by the stalote o3
interpeated by the stnbe conrt,  The defendont insists that
Lis liberty ia inveded when the state sibjocts him to fino
or imprissaroont for neglecting or refusing to submit to
vicelnncion; tant & compulsecy vaeinRpion law s ubres
sonable, arbitmicy nod oppressive, amd therefore hosdile
t the snberont right of every frooman te care {ox his own
Lignly il Liawdth iwe swel way ag to Jainn soeres Lot s s i

Eie pxsenbion of sucli w lnw sgmiest goo who oliocts to wee--

cinnlim, e setier for what vasen, i# nolhing slaoee of
wie weawide wpesn Dz peesoo, Tt dhe Tiberty sesueel by
the Constitwtion of Hee Lnite] States te every poron with-
in Its jurisdietion does- wot jmpat an ebaghite right in
mich perset, t¢ be, ot 01l thoes and io oall circunstances,
whally fremd from restraimt. Tlheee are rienifeld Teatraints
ter which every person ia nesspszrily subjest for tle com-
wote moad,  Ow oy other baeis ormanizml soeiety could
ngl cigt with eafety o itg erabern  Socioky bessd tm the
ruln thet eoch ooe is 3 law anto himeslf woull wow be
confranted with dizerder and ansrchy. Teal Jiberty for

all conld mot axist under the operation of & pringipla .’

which yoeompizes tie Tight of epel individual parson o
_ uss Lis owen, whether o cespeat of his person pr hie prop-
arty, regnrdless of the injury that mey be doos to othora
This court bus tmora than ooes redogmized it a: a funda-
méntal peinaiple thot ‘persovs and property nre subjected
tp oll kinds of vpatraints awl borlens, in order to secore
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© tho petieral tomfort, hEaléh and prosperity of the state;
" of the perfoct right of the legislature to do which ne ques-
tiem gver wna, or upon ackowaledzed privciples ower can
b, xuade, o Iar 08 pAturnl persons are concerocd.”  Hom-
wibal_ ele. B, ', v. Huaen, 06 T &, 465, 491 ; Meeerd,
sle. Fo Ca. v. Haber, 108 11 8. 013, 098, 627; Therpe v
Ruefbead, fle. B oo, 27 Tt 140, 1430 In Cromdey o
frhrislonren, 107 U, 8. 80, 30, we snid: ‘The prosessian
and eojayment of all eights sve eabject to such reasonable
comdliticns ma mny be deemed by the governing authority
" of the covntry easntinl o the sofety, leslth, poace, good
_order, md moraia of the comannity,  Even liberty iteel,
sl preateat of wll tights, 33 not werestrietdd license to act
anooeding 1o one’s ot will. It in caly frecdem from re
alcaint under conditions eseential to The equal cojeyment
of Lhe sace vight by others, Ib 32 thon Jtheriy regolated
by Tow.’ _

L ] L] +

W1t s anid, howewer, thal tho statwte, oy interpreted by
tha siwta conct, sthongh enuking wn caception in fuvar of
ehiblan cortified by o cogistore] pliysieian to ke wnkl
auljordn Tov waceination, wikes no axoiption In tho engn’
of winlta in Hke eonditim. Tt {Fis camet o deeimerd o
denisl of the cpood profection of tho luws to adulte; fer
the statate i wpplicnble equally to ol in liko eendition,
and there nre obwiavely readons why repulotions mey be
-npprapriste for adudts which conld nat be safaly applied

“tn poreons of tender yeara ! :
Ben #lee Piemsizter v, White, 370 M. T, 235, 1 Am, & Eog,
Ann, Coe, 334; .

LIEERTT OF AFFRLIANT ATRFADT HEaTRICTED.

Xi e hivh seen, the Btité may and Jedd confifio the fesble
ginided, thie deprivitig thew of Yberty, TWais wé eonfined they
are by seqrogation probibited feon procrostion—n forther di-
iedtion of Fborty thet gérs nriquestioned.

Agein by stetnle i Pirginin it s provided
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R50R8h. UnjlluTﬂm marripge of sucl perapne —JIf any
& OF W{IDAD 9he ingly merry eny person lawt
“ndjuged to ba ingane, ﬁpﬁﬁig e feej.;;nlﬁ-r::rﬁnrlm{, gnd d't:].ﬂl;
odmbtted 89 & prticol or inmvale i ooy Stots hospital or
enlouy far the inevne, epileptic or feable-minded, whather
such prsen b scfually confived In a hogpital or colony
o in (he ouotody of some person o hond or forlooph or
ot laroe ns Am cseepe paticnt or inmate, e or eho sbill be
glilty of o mlatlu.tmummr, and eo eonviction Ehcyeof shaoll
ba confined 40 jail nob cxeeeding six montha gr ‘dned nok
exceeding ve hundred doellare, or both,  Any such mar-

Tinge, if attempted to ba astered into, shall be absolueely

void without any decrsr of divorce or other legol process”
Agte 1728, p 470; Hichia'a Code, fec. H0BEN,
See alen Aots 1024, p. §86; Acte 1018, - 473 Michia"s Cade,
Beca. 4414, 0862
The appellant, (Careie Buck, is wodsr the foregoing mlatutes
alresdy by law prehibicod from procrestion.

Trxe QloEeTIoON 1N ARRGTED,

Tha precien qrestion therefore lece prescated is whethor tha

Senbo in it judgroant of which ig best for appellent owd for
secicty muy throngh the medinm of the sperativy provided for
by the skerilirstion sietote resteve to her the liberty, frosdemn
snd happiness which theveafier sha might enfely e slioreed ko
find ootsida of institntional walls.

But it is esatended thnt the State mux el so legislete for
Carrie nod others similn¥ly sitenied and In it mastody, 3
ghe i, without bringing under the mundite of the same staluto

those likewise afflivted ix mind but whe hevs not beon eom- ..
micted o ctstodiol [notituticos, that to give to Carrie her
froedows theough an eperation while not imposing tho antae -

oporation wpen othave nlroedy free i3 o deny Carrie the egunl
prc-tmm:ln of the lawa

It in submitted thut this repsoning wﬂl not stand vp. onder
menmingtion to the Yight of scespdad prineiples. :

21

Ter QreraTiod Hor [1reaar 1x ITeELE.

The operatlon involved ia Dot dami fring to heolth,  The ree-
td Lere shovts that fhis eperiliog is not infrequontly ptrfl:rrmtﬁ
for the ele purpose of prometing health oven when Aterilizas
tion is ngt songlt, th-mgh ateriliznticn mmﬂta:. { Rec., pp. TH,
07, 0B.]

o logal reason appesra wh_1.r 8 perasn of Inll ope and seund
wiad and even thongh free from any dissose rnoking el opes-
tion advisable or necensary rowy not by consent have the opera-
tien pnrf-:-rmaﬂ for the sxls purposs of becoming eterile, thus
‘woluntarily piviog up the eapreity to preoroute, The operation
thareders {3 uot legslly walum in v, Tt oan caly be illegal when
perfnrmed aguinst tlm will gr contrary to the interest of the
paticut.

Wra o CoyeerT Folr mnr.nu'r.

Whe dlen i3 bo eousent or daocids for Carria whather it be
beet for her 16 bavg thiz eperotien 1

Slva connat deformine {he watlee for hersclf both beeanae be-
ing not of full nge brov judaisent 34 ot te be accaptar nor would
it nnquit e oo, mnd becoueo alpe besides being wnder age,
she ia further ineapocitated by congenital montal defeet.

Her fathor i dend, her mother i8 mentslly ineopneituted and
berself under auatediol care.  Corris bas ne olher naturzl
guardian ed is berself a vocy it of the Stoto, o thug whe
indeed ig lere but the State, seting throwgl approprinta offiesrs,
sgonts, inatromantalities nnd tribunals, to deside for Carrie, and
for othors 1ke ber whom it bas taken into custody, whether it
bo batter for her and ‘them b bave tho aperation moquestios
end fLerely quobify for rendunsiesion to tho enteide world and
its Tnzger freedom eatkor then bave to lengaieh for many yonra
undar instiudonal cwre oad m.lstud_'r deprived 4:-f pruch heppi-
nega
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Toor the Conunonwoalth in pewers ace belpless in antboridy
if abe be jurompobent thus to et for bar aflisted children.

Apd te préssrm what liberty ig it thet the Stare would be
thua denicel 2 Crerie's naturnl frecden to bear children—thab
ta already taken aveny by other atatutos which hoib ineneerato
T ool Torbis] Tece pmnecings i ouk of ey inediflion, T
" not so taken wowy, in what vight cither to hersolf or 12 the Like
wises aliTigred MMMapeiog that elie might boenr ov to socicly itaelf

whese burden such uﬁ_ﬂw':in_;_z wound be, eould she be jusnmen-

ip bringing another such shild Tnto the morld?  Surely ooy

ryzht that sho might 5o claim must give woy o the larger right
of soeiely to proteet ber, lier offspeing and gaclety wsell bomane-
Iv apninst gnch efilecton: ood turdens. :

2 . THE STATUTE I35 PART OF A GENERAL FILAN
AFFLI DEBLE_ TO ALL TEEBLEQITNDED.

The #Hatnte 5 in effect rpplicnllo to all fochleminded per-
song, for all fonldewinded pevsong ave suljoet 1o i,
That all fechloninded ame ot I fict mecedail ngrRinat and
commitield deos not nlter the sitontion wiiel bwkes ell the
fezble-poimded sulbgeet to the werilizotion statute theough tho
Nability they ame wnder (o ba eprmmpiflold i€ and when and afler
they ars a0 procosded omeinst,

The Stale hns provided that nll fecble-minded persons who
vreley the lnna of heqedity nve Tikely bo become pavonts of off
. sprinpg lkewise offliotad nod who are within the other terma of

the aintutz nony fivat b somenicment mad ufter'.t'tﬂi_a W petition

of the Superintendent of the jnatitution be Lrowght under the
opeendbun af e slerilizedion net. '
Further the Stale provides exbvacedioacy core in the datér

minotion of who slell finvn the stotus of fechle-minded. Mot

nntil after these hsg heen bath a judicidl emrmitdent phd Ex-
pert absarestion in oan iestitudiod for ab begst o “moviths ia
thut stotus fixnd nnd then the parssn and all the pereema of

a8

the aletus ae determined estoe ubder (e cpovation of the ateril-
izolion act if otherwise within ita fevws  Coda, Sec. 1083,

T . N .
Suarrtss pon THE Frenie-dlhisoer 9 pord maoteris

“Tho following cztraots from the goneral statntes of e Stake
ey bo balpiul to a bottor mdevstunding of tho At of tha
fealile-raineded il the onre provided for e

- "§1076. Feeble-minded peracn mod idict defined.~~The
words ‘feslleanindsd petesn’ in this thopter abell be con-
streed to mesn Boy perscn with mentel defectivensss from
-bivth o from om esely nge o promouneed (et he i io-
capable of raving for himeslf oo tunsging his alfofis, o
of bedng tavghbt to 43 s0, aond ia wnenfs and dengeroue to
himaelf and others, and 2 tha commuaity, and who con-
geguently requives care, supervicion and control for thn
protection nod welfera of himaolf, sthers and the compuni-
ty, bot wha is Dot clamsible a9 an “indane porecn’ Az umelly
interproted.”

i ] ] .+ ]

HEIOTT. Whe fe pe ba recoived in e Btite eclonige
for opilopties anel feoblersinded; wwployment, trainis
of pntionta, cducotion, of cotora.~=Tho swporindendent o
the Stote coleny for epileplics nnd feable-minded, ehall
reecive and eare for such fesble-mindod whité povscoa who
arg logal roaidents of Virplnia na onder tha lava of the
State moy be sommitted 1o tho said eolony provided thot
in committing peasend to the sald eotony nnd in reesiving
flem Levein, thoea jndigont whits persens who would ba
most Tikely fo pecive benefit from colomy cove and drain-
' ing, women of ohild-bearing aga, from twalve to forty-fiva
yoara of sge, and ehildvon ned under eight yoars of age,

¢ 7 to whom sich training would bo of rocst bemefit, shall, 2a

“far mo presionble, ba st received and adwitted. And in
ardar to promols the object for which the said wleny ia
eatablisher, for the protestion of mocialy and feeble-minded
persens themsclves, and thet thoss who are- mapabla of e
ing trained 5o we to suppert themeelves may aventeally
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lenve the instituticn and copoy the life apd Lbacty of tha

. outer werld, the eaperintendent theresf aod the soid spesial

board of directors shall, se far aa prectioebla, provide myic-
able employment for anch paticats nud sech troieing, both
edueational emd indueirinl, 83 may be ndapted to their
enpaoitics, aud shell see thas awel mernl. medical and
prgical toentment as they mny dosm propser shal! Be piven
eneh patients in ocelder fo proinets the objoeta for whick
the institation ia provided.® '

f81078.  Pelition to. bowe porascn doclirad foshle-

minded —No fechle-minded persan sholl be ssat te eny in- -

stitution, emeept ta beralnbofvm or herafter prondad
\When ony perepn resuding i thie Stete sholl ba sopposed
te be forble-minded, wiy repotiblo eibizen of the Etato
nay file o pelting in the oizonit eourt of the county, or
eorperntion conrt of tho city, or with the judge thersed in
vacnticn, or before Roy justies in the eity gr eounty in
whinit snch allegged farble-mindwd poreon is fonnd, sebting
Furth nmiles m:ﬁf the civgomamtmees Indionting the fechle
mimladier of tha person nemed, the faets of Ll sosinl
ml Araveial condition wod swremmdinga, snd the nnmes
amd Bnnneind eondition of the peran, If iy, baving the
gty or eontrel, and oo whom e 34 depundent, fopother
with the names of his povents, or goardion, f Le be &
wmingr, or of the next of lnim, (f atiy pecson occupying poy
af thege rolations to the porsen mapeeted of boiog feable-
minded he known to tha patiticaer to be Tiving in the

-eounty or elty in which the patitien e filed.”

1 1 + -

HY1083. Toats of montelity of putiemteOn the ade

migaon of & fechleminded porsrm dnte an inatitubion,
puraitnne ko the provicions of this chepter, tha supors-

tondent of the imatitwiion shall vavse the rental eonditlon
of augh perzen te be axmminsd, aod eid povion plesed

o uhdep apesial obeervation Tor a poried of not less thom two

.
R

..'Z: mianths, during which time mch peram ahall Lo suljected
- t6 ke Binet Stmon meocanring.smlo for intollipee:, - oF

sonie ofber appreeed-test of mendality, fo be applied by tha
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guparintendent af ssld colony end by en axport designeted

by him and epproved by the apeciol board of dircetues of

the instibition or ssleny; wod if, in cheir epinien, =uch
. porsdh i pot fwbleminded within the mesning of this
shoptet, or 48 not a anitoble eebjoct for cern and treatzimnt,
of tha colemy or Aesplin] he slall bo retvroed to the city,
gonnity o institntion from which le wis cormmiztyd, at
the capenee of ench counky, oity, or instibation,™

4 k 1 1

“£109]. Fesble-minded poerseus; how forloughed, pe-
. roled sod discharvged from colomies—. . .+ The su
intendents of the ssid colomies eball wob furlough sny fe
male of child-beaving oge whie immeral or ineerrigible
tendeneies ronder it voeafe for heraelf or goclety, im his
opiniom, tz boat [unge. ‘The gaid sxperintendent may ol
purol om their own recogmizance such fechle-minded ¥Br-
sona of the higher mental grade, whe in his opinion, aiter
due cbetrvation And proper treatment, ove eapable of earn-
ing kis or ler own living il of eonduoting Bimslf or
hersolf in a lawenbiding mnnner,™  Felic's Codo, Becs.
1074, 1074, 1080, 1063, 1001.

Arprraxta Tommian ConTRARTED wITH TIAT OF THE
Uweomurrrer FrRaLe-Yinoeo.

Havipg seen the siduntion which tha nppeliang, Carrie
Dyck, is found 23 o eommittad patient of the Cofony, lob her -
sitnalion in reapoet of linbility to slerilizalion be conporard 1with
1hat of the feclle-minded wernan of lke age, eondition and
beredity wha haa not bean eommitted, that sueh compnrison may
digeloze vliether the Taw bears o unequelly npon Carrlo 46 Lo
ba an iNegal Airerimination apningt her, :

T# the woman vatsile wera not bject to cormmifmont widese |
the genernl Inwe applicalin to ol and condd peot iz throigh
sommitaient he beanght within tle operation of the steritizaion
wet, it mighi with some appestance of jrst plaveilility be con-
teuded (lml thers 14 diserimination. Bt such 1v not the case,
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for the woman outaide, if fesble-wivded snd stherwise quolified,
oy by the same process thraugh which Cavris weot fist, cow-
moitnent and aftervards o dlecilizetion henring—be sterilized,
#0 that nefther ghé nor Corrie 18 denied the eqnal pmtmtmm |:|-'F
the Inwa

If it be impracticobloe, s lilealy it ia becoves of dhgir numbe-r,
thof oll the fechle-minded alall Le taben Tnte mustodial cove in
IME[.!.uti-:-nu, tha Siute should not be deniml G pomer thuongh
wn “iz and ent yvstera™ to take in wach et it moy and dis-
chorging such of thess es it may after proper keeptmeut, o
make way for oilvwecs vatil 211 shill be reached.

Tz Brpan "'i"m;l':u

Taking therefora that bread wiew of the subject which it
shorld howe and ecnstriing the sterilizotion set along with the
ather alatubes in port materic o affecting the fecblemindsd, it

ie fammd that, in the hracfeont coovetae of 18 palies power it
ta amwdiorte the comilition of thems rp afflicke] mmd te préanate |

Heo gerven] welfiera, the Cammenwenlth bns preesnilel o peneen
sobensy nwl plen ppplicalde to all feahlonbimled sl leving
only mch provisions of Saxibdlity as may mole it properly mect
the epords’ upeds of individus) cases.

Lhin oeing trus, it is submitied thet the sterilization Aot Be
a prrt of o eadrdinnted plan of legitlation applying to all fesble
minded alile is oot chnesions to 1he objeetion that 16 domies the
oqupl protestion of the laws to appolteat wnd showld be ana-
“ained and the prder below pffirmed.

"4 TUTE BTATDTE MAy RE SUSTAINED AR RASED
- TFOM 4 REASCHARTE OLASSIFICATION.

If, netwithstouding the considoratican already statod, doubt
romeing whethar the stotube in qoestion mey wob by enlting in
two & netuenl olmms prbiteacdy wnde o unrenssnsblo olossi-

8

Beation wod applyizg to cne of the two elnsen thus ubitu.fﬂj-
mede & reguirsncut nok wmade spplicatle to the other and g

" becmne ubn::wuuu to the quelity clagss of the Federsl Consti-
. tifim, 23 8 urged in appellamt’s petition for this oppénl, then

it s submilted ; :

I As hes alrendy boen demonatroted, sioea the feable
minded oatadde of Stato Inetitutions gra wnder the genesal
statutes subject to aomanitmemt thepoto end may thue ba brought

. within the aperstion of thae sterilizetion eot in the seme <wey

that appellont hea heen eo browgbt, the st thos reachee the
whols clags of the {eeble-minded whether in or ont of emstedy,
eounitiment to the cuetedy of & state ingtitetion to which all of
the alaee alike are lighls bafog tut one.step in the prosess of
starilizat o,

2 Tho feet of soetedy ilac! sometitates & resscnable Eama

Cuf c1nﬂslﬁmtmn Dernigo—

{r} Tharohy the pitiont Ta ﬂl‘.‘lp-n'rt'tl of har libevty, and

her statng in vespont of froedom of employment, oo
. anputicn and weoremgnt §8 complotely changod.

(h) She enn 1o lengor tizke desielone for loreolf o llrwn
them made by hee nobers! pancdiane,

fe) She beeomen the ward of the Stats whish lalres opar
her support end, walfar,

(4) Bhe may have ber Hberty and freadmn of seiicn e
stored emly to mech sxtent and upon sich ennditoms
g3 tho State may determina,

(o) She beserues indeed of e dass get apart, sll of whose

_ living conditions hava bean taken in charga by the
Btate which wmet legialate for ber and her clags thus
meds because of thair peeulisr situnfion or eles they
muat an (fer.

- Thesa are ﬁa:tu.m'lj ‘common disabilitios” which sot aside
those {n enstody merking tdm es proper objecta for the crp-aru-
tion of even .!p:mul or cles logialation.
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Crasmeicariolr PenMITYED UKD TIE COXBTITUTION.

“Altheugh olass logislntion is prohibited by the federal
gupranly a3 to tha oqual protection of the lows, yat thin
does oot probilit & reasonable dasgdfleation of peraona and
thivgs for the parpose of lagistation, lwt mgl elasai-
eatient ia  distinetly conteenpluted by (W3g  amendingal
ITonee as Ene o tha fedeval somatitweion ds concoimed the
stufa gy elarrify perscoa amd cljoeta for the purpote of
legislztion i1 the elogsifieation o haned ou prcher nnd juati-
fable distastions, eonsidaring the porpose of the law"

4 . Fl 1 L] . - 4 1 Ll

A siabute o opdinones depeiving ooe of libarty or prope
erty dogs et amount to A denin] of the equal protection of
the laws Lecauae it does not apply to =l porsons within
the juriedicton of the leygelative body enngting it, but ia

appiicabls only to certoin of such persons. Under eettein

retricticne a lemislutive body how s right to discriminebe
amangat those persons and to limid the applicstion of its
lyvws to o pavtion of tlese dinly. Tl meoea foct that logia-

Intion is based] e g eloasifention awd Ta wwde o epply oo

errtwin porass, imed noet b slbievs, dos nat alfeat ks walid-
ity, if it Le 8o made ot all povaons aoljeet o i Larmng
ave: Weenter] olike under like cirowmstanoos and eonditions.”

+*

Tf n olass is deemed to preseat 8 conspieoons exampla
-of what the legigtature scele to prevont, the fourteenth
amendment rllows it to be dealt with, although gtherrise
and merely logivally oot diuti.nguis-hniﬂﬂ froun odlvars not
. cighroeed in the law.  T§ is elao ungeeationed bat thot

. logislative olassifiention muy in many coses properly rest
- on parrow diatineticas.’

- 4 - - - [ + +

“In the exerciss of ita prwer to make almesifictions four

' the purpoas of enocting Iaws over mattass within ite joads-

distion thy stote 1o recognized aa enjoving a wide ronge of

diseretion. The question of clozsificnting 8 primarily far
tho Jegialotars, and it can newsr ha:-umal a Judieial o

38

tion exuept for the puzpose of determining i any given

situntinm, whether the logislative action i gleerly nnreaeqn-

abla.
et Whers there i3 o resspuable spd proctical
' ground of olassifipation for logislotivs loticne angar
ty polioe power, the eleeificotion ehould bo mstaloed,
oven fhongl some gbor olimsificulion ov tha alsones of
apeeific elosslfications weuld appenr to eome minds o be
marp im noooed with the gﬂtmruﬁrclﬁm, simom the disare

tivn of Belecting the muljcet of pelics regulations and the

oofive orul oxtent of such regulotions is left to the gen-
eral law making powar where thers i no podouhted and i

. reconeilable eemiligl eiwetn dw regulations and tha pro-

wigiona and prinviples of orgamic lew® . :

[ ] r 1

“%Cige who assails the r:'ln-aaiﬁr::llti{:-n in n |aw must earry
the burden of sbow(ng that 1L Jocs not et co any reseoo-
Allo busiv, luf Jx ementiolly arbitrary, snd not movely pos-
aibdy, Lt eleacly and aetnally wirewsonnlble,

F

C M mgra wen peenlinn Ty etithsl Lo legidlative protsetion

grl forne o oluss fo whiclh Iepislution mey ba gelwsively

dircuted without falling vosder dle congtilationn] prelibi

livh of apocial logislation wnd vnfoir dizarimination. "

~ & L. C L. Artiels Constitarional Low, Scea. 330 to 38T,
PP 470-304) nod caucs cited, .

“The cqual preteation olovae of e fourteenth emend-

. -ment dogs pob tnko frean the state the power o clawify ia

the adoption of polico Iave, bot mbuits of thoe sxoreiee of
a wide seopa of dimeretion in that regerd, and avoide what,
iz dobe enly when it i3 withoot reasomable besis, aed there
iz puvely arbitrary. ' T '
FPalylaise v, P, 114 Vo, BOO, TG &5 L. g0y, -
“Polica powor ia fho name giver to thet Inherent sov-

; " eroignty whick i3 the right end duty of the goveroment or

it neenks to axersies whenevar public poliay 1o o breod
senca demands, for the Tenslt of society of Invge, megnle-
ficra o goerd ife morals, safety, beslth, ovder, or to in-
mure 10 nny vegpeat sueh scpnomic ondibone pz pn gd-
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- vanoing civilizption of o hiphly pomplex character rm
.I:"'IMIJ! . -

£ Cye, 863, and cagea cited.

T the Limite of & briof it would be impracticoble 1o review
imy oomsidersbln part of the wreat multitide of ceses, both
Btate and Federel, thot bove mriecn noder the equality olanss
Many of them apo cited in 6 Ruling Coge Low to enppod the
text extracts’ terefrom qualed abova, )

“Tha validity of 4 police regulsthm must depend npen
the cirtumatances of sach pose end whecher tha mesns ¢me
ployed are nrbitrary emd unreasenable kepend the meces-
gities of tho ease. . : : :

Bowmaen v. Vo B Eniomologisd, — Va, —; 12 A 1. R,
1124, : :

- .Wt have plreedy seen that vactinatien statuies providing fov
compulecey eurgieal operations {for auch mra ynesing inmoen

Jationa) hawe Timen wplld cven when Amited rg thome attendlng

the polilie melypols.  Thove fhe Jealthiand pdiis anferyr mnntive
wila peedonnnmt in soppoct of snel egaecies of (g polies puwar.
Thi wqgenical medive iz fwdicially reeepisel v sunport of
marringe laws, likewim epmeted under whe police power and
ATrEelen, iy DET wewand venaaey wnd 0kd Brohibited from marry-
mp.
"_E'.l_'l'i Virpinin a= appears £rom the eitntiona already given,
marriugy with e very claze here invelred, viz, foeble-minded
inmaten of atate inslitoticns, i3 prohibited, end its eonswaros-
tion visited with the vory heaviest penalty of the lom.
Ti Wissonsin £ etatute requiring mile applisants for morringe
1o file a physician’s cortifieats of freedom from di3ensp waa 3us-
ninad in Petercost v, Widule, 157 Wha 641 147 . W. #d§;
. Ann. Ces, 10165, 1040 amd Noda,
In MNagrard v M4l 105 T 5. 180, 31 L. Ed. 95&, the
Tnited States Suprame Court srid

. 3 |

. "Mmrisge, 8 creating the meat imporesnt relation in
life, @ having mors tp dg with the morals snd givilismtion
o u pepp;:nfhm eny other fpotitution, Las slweye heen
mbject {o the control of the legisleture.™

The walidity of & atedite prohibiting the marrisge of epilep-
tice wan evatained {n Foudd v Gould, TR Coom, 242; 61 Atl
oo, 2 L. R A (N, 3 BBL.

In Firsey v. Cow, 30 Grob A5, 32 Am. Bep.; thia Court
poid: | Do ) .

"The right to regulste the inetibation of murriegs; to
oleegify the partea and ¢ who mey lawiully many;
to disasles the relstion divowes ; nd th imposs eoch

" resfreints opon the refetion as the lawe of Ged and the
law of preprlety, morality and socisl order demend, has

* besn exersised by all civilized governments in ol aged of
the world. )

The parposs of the Aet wader roview ia reflected in flie
rositnls of tho prosmble thewote (Hhis prenmble sppenring io
Al of Amanlly 1024, et page 57, lat net cwersed ioto
Miahie's Cade). Among theso vecdtnls is fhias

“Whorena, the Commenweslth has in svstodial core end

ia supperting jn vavions giate inatitetimns mony defoetive

.persnns who if mow diechanged .or poroled would likely

bocome by the propagation of thoir kind & menaes to saciety

bus who if incapable of procresting might proparly aud

eafely o discherged and paroled nu%. borome esli-support-
ing with benefit both themsclves and {0 eoalaty.”

. Horo a8 #lo in thﬂ-hﬂdj'ﬂf fhn aet whers i requirad 4 fad-

- ing that tha welfare of the patisnt will be promoted before

there oam be 6 order for sterfizaifon, i5 made plein an esasatinl

~ object of the enpetment pud thingh seciaty may alst Lt hooafl ted -

both engenically and othorwise from the sct, the foel thet the
ret i designed espeqislly for thess in confinement whe wnder
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the aot may_be restored to 2 Iarger dmeodom wakes clear a
reqsonablo basis of differemos in dealing with thowm so confined
and cometitmtes a reasmable elessification clensly within the
pomer of the Legitlaturs which s oharged with the duty and

responnibility of reguloting the living eondilivng o3 these thus

in the coeledy of the stnte

Tes Hew -T EEsEY (lAHE,
The omse of Frailh v Poord, afe., BS Atl, Eﬁﬂ I8 Anm,-Chg,

B15, eppesrs to be chiefly reficd oo fc-r nppellemt in the petition

for thin nppecl.

O thal case it moy tivst porbips be foirly seid, with dua
defersuse 1o the distinguidhed jurist who wrote the omnion,
that the legisfative purpese of the "Defterment of egcinty by
meany of tha surgical sterilization of certain of ity vooffonding
tuk undesirable members™ woa appronched by the Conrt with
o adlvgrse twind, ond the opinion boors intornel celdensen thaf
this aititudo eofored thoe disprition of tha lagnl questiong in-
valved in what was snal of the Iﬁah}f and expadionay of the
Tnow which it s sulbiniteed wore mastors £or legislmtiva rothor
thau judieinl detorminatioo,

Further it does not sppeat from he availabla repl:lﬂ of that
capn that the Wow Jersay act bad any other motire than the
eeponical ond wan not besed upen the porpose to promote the
welfnre of the patient #4 is the Virginia starste.

Apnln thers was not presanf in thet ege, w9 thera i hers, |

tha guesticn of dotermining for one undec the disabilitles of
both infemay end aonpemital defect of roind what wes beet for
hor, and thers apprems bare alse the express purpose o 9leor
the way for a lerrec dresdom, considarsiion of which wap
waired aside m that tha,

O the whole, tha provisjens of the, Firginig satoete ote 8o
much more comprelimeive in esferuarding the riphts and io-
Terzata of the paticot thin wns the Naw Jersey aot thof o

- _ : FL

fecialon upom thol wot rendered in apperent revulmion optinst
its whole purpose a8 an innowatios witheut merit snd Jpcking
goind huoten ibesinn foundaticne, ehould net esree fo biock the
piith of progeess im the lipht of ssiontife adranes towexd o
hetter dar both for the efflisted and for sooisly whesa warde
thoy ore,

Trae Potiov anp ExesoiEnot oF TET 20T Ie ros Leersretavsy
I}Ennmumr

Wlth tha Ilu]:l.-z.jr, B@Eﬂmﬂqy and visdvm Df ﬂ'h'l!I ﬂl:lﬁ tT:l.E.
emarts haw zotbiug to do. Thowe coneidezations ars for deter-
wingticn axcluzively by the Legisloture,, Such questioma me
whether ik is better thet feebleminded womdn be kept in cus-
todial care of inetitutions or aftey sterilizotion be given such
frowdom re may then be bast for them and foe soicty are lagie-
lative and not jodiclal guestions.

The gqrestion before the Court i ong of power emly. If it
b Foand that tho Logislntwes hae thin powar to do swhat it los
lora done withont ronning samitee b dlowe ooustitotionnl pre-
Libitionme, ¢he Conrt mey ooty 2o dealara wid thore W faugtion
of the Caurt ends,

Wo nev not pormitted to approsch s legielative enacement
with an edvaree mind oz to ite soostitutionality.

The mora ensctment of 2 law i3 & legislative declavation of
the neessanty comstitntienal powsd, which is omtitled to grost
respuet feom a eciirdioate department, of the governmant; every
pot s presumed to be comatitationel until the contrary s made
plaialy to appeer, and g1l donhia on the mbject are to be solved
in favor of W validity. Judiciol apiviens of wopedicaey eno-
pot be snbatituted for the will of the logislature when an-
stitutionally oxprossed.  Prine v, Cammenweciih, 121 ¥o, 512,

A lmge «lismetion i= wested In the legislotora o dotormine
what the interesls of the public require ond nlge nz 1o what i3
neceanary for the protection of sueh intevests, and avery poasible
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remption {8 t indul in fa 2k
atatnte, Bomman v. Fo. Siefe Erfomologisf, 198 Ve, 351

CONCLTSION.

Upon the whela casa it is submitted thet the Tirginiz Sieri-
lizofiem Act is Dot obmoaximos te ths constitubiooel ohjoctions
utged againet # snd that ¥ affords dea process of law, doss nob
impoee & qroal and urueps] punishreent and doss gt deny to
appeliont the equol protection of the Tuws, sud that therofors
the grder appeeled from shoyld be hers affirmed.

Breabr & Epumebs,
Chotpsel for dppeliee,

Tynchineg, Virginia
Spptember 3, 1936,



