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meet other membership criteria.”® Specifically, the guidelines for
membership in RML were as follows:

To be eligible for membership in Realty Multi-List, Inc., a
broker must:

(a) Hold an active real estate Principal Broker’s license in the
State of Georgia.

(b) Have an active real estate office in Muscogee County [open
during “customary hours”].

(c) Have a favorable credit report and business reputation.

(d) Agree to abide by the Realty Multi-List, Inc. By-Laws and
Rules & Regulations.

(e) Purchase one (1) share of stock in Realty Multi-List, Inc., at a
price set by the Board of Directors.”

A broker could purchase a share of stock in RML for $1000.® “In
August [of] 1976, the United States filed suit against RML, alleging
that . . . its members [had] conspired together to restrain interstate
commerce unreasonably in violation of Section 1 of the Sherman
Act.”®® In analyzing the antitrust implications of RML, the court used
the rule of reason test to analyze the membership criteria.'®

The government argued that RML’s criteria “[did] not have
legitimate procompetitive justifications or [at least were too]
overbroad to accomplish any legitimate goals of the association.

. 1% The court agreed with the government’s contentions on all but

96. Id.at 1355.
97. ld.at 1358 n.14.
98. See id. at 1358. The original fee was considerably more, but Realty Multi-List, Inc. (“RML”)
reduced it during litigation. Id.
99. Id. at 1357.
100. See Realty Mulii-List, Inc., 629 F.2d at 1362.
101. Id. at 1360.
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one of the membership criteria—the requirement that members must
hold an active real estate broker’s license.'” Under the rule of reason,
the court found that pro-competitive effects did not justify the
membership criteria. 103

Looking to the harms caused by RML, the court stated that,
without reasonable standards, the MLS created unreasonable
restraints on competition because non-members did not have the
same access to real estate as members.'%* Thus, unreasonable
“exclusion of a broker may create unjustified harm to the broker and
the public.”105 Furthermore, the court stated that the “[i]ndirect
effects of denial of membership include . . . the inability to attract and
retain sales people, with a resulting impediment to a firm’s ability to
expand its operations . . . and often a stigma on a broker’s
professional image.”'% Additionally, the court noted unjustified
barriers to entry could potentially harm buyers and sellers.'”” The
court stated this was true because “the public is denied the incentive
to competition that new entry [to the MLS] may bring.”'%

Conversely, the court noted the benefits of an MLS include a
“reduction of the obstacles brokers must face in adjusting supply to
demand[,] . . . buyer benefits from the wider selection of purchase
opportunities[,] . . . [and] a time-saving factor [for the buyer].”109
Thus, the court noted that while there were anti-competitive effects
associated with the MLS, the benefits to the consumers (such as pro-

102. See id. at 1380-88.

103. See id. at 1389.

104. See Id. at 1370. Non-members have “only a limited supply of ‘shoes on [their] shelves.”” Id.
(quoting Oates v. E. Bergen County Multiple Listing Serv., Inc., 273 A.2d 795, 800 (N.J. 1971)).

105. Realty Multi-List, Inc., 629 F.2d at 1370.

106. Id. at 1371 n.35. This argument is very similar to the opponent’s arguments against the BCS. See
generally Cowen Testimony, supra note 39, at 8 (“These are just a few of the major negative impacts of
the BCS on non-BCS schools: student-athlete recruitment, coaching recruitment and retention, facilities
Junding, scheduling, public perception and bowl! impact.”’} (emphasis added).

107. See Realty Multi-List, Inc., 629 F.2d at 1371.

108. Id. The court pointed to the fact that “[a] new entrant into the market might, for example, be
more aggressive and willing to accept a lower commission rate.” Id. Thus, “[e]xclusion of such a broker
would tend to reduce the amount of price competition in the market.” Id.

109. id. at 1356 (quoting Arthur D. Austin, Real Estate Boards and Multiple Listing Systems as
Restraints of Trade, 70 COLUM. L. REv. 1325, 1329-30 (1970)).
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competitive effects) justified its existence as long as the barriers to
entry were not egregious.110

The court then turned its attention to the specific barriers to entry
presented in Realty Multi-List, Inc!!! First, the court held that
mandating members have an office open “during customary working
hours [did] not . . . justify RML’s practices in competitive terms.”' 2
Second, the court ruled that requiring a broker to purchase stock
before entrance into RML was unreasonable because it “[was]
unrelated to either the cost of the service provided or the cost of
maintaining the service.”!!® Finally, because RML set up subjective
factors for admission (a favorable credit report and business
reputation), the court held the admission criteria granted “the power
to exclude . . . membership on grounds not justified by its
competitive needs.”'!* Therefore, the court held the subjective
admission criteria were facially unreasonable.''” Thus, Realty Multi-
List, Inc. supports the proposition that if the proponent does not
finely tailor the means (barriers to entry) to meet a specific pro-
competitive purpose, then the court will find those barriers to entry to
be an antitrust violation.''® However, an activity’s anti-competitive
effects alone do not make it an antitrust violation.'"”

IV. BCS COMPARISON AND ANALYSIS
The MLS and BCS have several similarities. Most notably, the

MLS and BCS are both non-profit corporate entities; however, both
strive to maximize their members’ profits.''® Thus, just as the MLS’s

110. See id. at 1364.

111. Realty Multi-List, Inc., 629 F.2d at 1385.

112, Id.at1385n.73.

113. Id. at1385.

114. Id. at 1383.

115. Seeid.

116. See id. at 1383.

117. See Realty Multi-List, Inc., 629 F.2d at 1389. The court closely scrutinized the barriers to entry.
See id. However, the court resolved that as long as the barriers to entry were legitimate—the proponent
can justify them in pro-competitive terms—it would not matter that non-MLS agents who failed to pass
those barriers were at a disadvantage. See id.

118. See Perovich, supra note 83, at 193; Bowl Background, at
http://www.bcsfootbatl.org/index.cfm?page=background (last visited Nov. 7, 2004).
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non-profit status was not an issue in Realty Multi-List, Inc., a court
would likely disregard the BCS’s non-profit status in any future BCS
suit.!'® Furthermore, MLS antitrust cases involve high barriers to
entry and alleged horizontal conspiracies to restrain trade (similar to
many of the arguments suggested against the BCS).'*° Additionally,
MLS real estate brokers reap greater rewards than do non-MLS
brokers.!?! Thus, like the BCS, the MLS brokers receive a higher
“pay day” than do non-MLS brokers.'?

Opponents also argue that exclusion from the MLS causes them to
suffer hiring, retention, and public image problems—issues that BCS
opponents often cite as anti-competitive effects of the BCS.'%
Furthermore, while the BCS and MLS operate in technically different
markets (football versus real estate), both operate to maximize
revenue by catering to the public; thus, the market they both share—
the consumer market—controls an antitrust action against each.'**

Because of the similarities shared between the MLS and the BCS,
Realty Multi-List, Inc. supplies a good measuring stick for how a

119. See Realty Multi-List, Inc., 629 F.2d at 1351; see also NCAA v. Bd. of Regents, 468 U.S. 85,
100 (1984).

120. See Realty Multi-List, Inc., 629 F.2d at 1358 (“[Tlhe United States contends that RML’s present
and past membership criteria violate Section 1 . . . .™); see generally Joe Hart, Little Guys Fighting BC$
For Their Slice of The Pie, THE CAPITAL, Oct. 25, 2003, at 4C, available ar 2003 WL 59185610 (stating
that opponents argue that the BCS is an antitrust violation).

121. See O’Riordan v. Long Island Bd. of Realtors, Inc., 707 F. Supp. 111, 114 (E.D.N.Y. 1989)
(stating that plaintiff claimed $554,400 in lost earnings from his denial of access to defendant’s MLS);
see also Realty Multi-List, Inc., 629 F.2d at 1356 (“One [MLS] member testified that in the year
following his admission to [the MLS] his firm’s sales doubled . . . .”); ¢f. Markus, supra note 30 (stating
that BCS teams reaped over $500 million over the past five years, while over that same time period,
non-BCS teams gamered around $17 million from the BCS). However, the BCS pays non-BCS schools
whether or not the teams go to one of the four bowl games, while real estate agents who do not belong to
a MLS do not receive any form of payout from that organization. See Realty Mulsi-List, inc., 629 F.2d at
1351; Revenue Distribution, at http://www.bcsfootball.org/index.cfm?page=revenue (last visited Nov. 7,
2004). Nonetheless, teams that do not attend the BCS are free to attend other bowl games and thus get
“payouts” from other sponsors, just as real-estate agents who are not members of a MLS are free to
pursue real estate buyers and sellers apart from the MLS. See Realty Mulsi-List, Inc., 629 F.2d at 1351;
Revenue Distribution, at http://fwww.bcsfootball.org/index.cfm?page=revenue (last visited Nov. 7,
2004).

122. See Realty Multi-List, Inc., 629 F2d at 1356; Revenue Distribution, at
http://'www.bcsfootball.org/index.cfm?page=revenue (last visited Nov. 7, 2004).

123. See Realty Multi-List, Inc., 629 F.2d at 1371 n.35; ¢f. Cowen Testimony, supra note 39, at 8
(describing the impact of the BCS on its “consumer market”).

124. See generally Realty Multi-List, Inc., 629 F.2d at 1351 (explaining the role of the MLS).
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court might resolve a future BCS suit.'® Accordingly, it is likely a

court considering a BCS suit would apply a stringent rule of reason
analysis as the court applied in Realty Multi-List, Inc.'*®

Opponents contend that the BCS violates the Sherman Act because
of its large barriers to entry and its profit-sharing tactics.'*’ Under
Realty Multi-List, Inc., the BCS would need to finely tailor its entry
requirements to meet a legitimate purpose in order to pass a court’s
scrutiny.'”® Accordingly, it is likely that a court would analyze the
BCS’s various factors used in calculating the BCS Poll, along with
the limited number of BCS games available, to determine whether the
BCS constitutes an antitrust violation.'” Also, assuming that the BCS
could properly justify barriers to entry, a court would likely examine
the BCS’s overall nature to ensure that the anti-competitive effects do
not outweigh the pro-competitive effects.'* '

A. Unnecessary Restrictions Limiting Access

Primarily, opponents argue that limited accessibility occurs “from
the fact that six of the eight BCS bowl slots are automatically given
to the champions of each of the BCS conferences.”'*! Many argue
this makes the BCS unfair.'**> Additionally, opponents argue that
while “[t]he two remaining slots are filled based on the results of a

125. Seeid.

126. See id. at 1369.

127. See, e.g., Competition and Antitrust Issues in College Athletic Conferences, Before the House
Judiciary Comm., 110th Cong. 5 (2003) (testimony of Steve Young), available ar 2003 WL 22064294
[hereinafter Young Testimony] (“[I]t must [be] clear to even the casual observer that the BCS represents
a powerful combination of a small number of schools which have created a powerful barrier to entry
whose purpose is to exclude all non-members of that elite group from any meaningful participation in
post-season play.”).

128. See generally Realty Multi-List, Inc., 629 F.2d at 1375, 1377, 1381-82 (requiring an MLS’s
barriers to entry to withstand strict scrutiny).

129. See generally Competition and Antitrust Issues in College Athletic Conferences, Before the
House Judiciary Comm., 110th Cong. 1-3 (2003) (testimony of James F. Sesenbrener), available at 2003
WL 22064290 [hereinafter Sesenbrener Testimony] (discussing the barriers to entry, including the BCS
selection process, as an antitrust violation).

130. See id.

131. Cowen Testimony, supra note 39, at 4.

132. See, e.g., Chris Dufresne, Inside College Football, Senate Probes BCS Format; Biden Says
System “Looks Un-American.” Tulane President Says It Represents a Monopoly, L.A TIMES, Oct. 30,
2003, at D8, available ar 2003 WL. 2444779 [hereinafter Senate Probes).
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ranking system developed by the BCS conferences[,] . . . [a] careful
analysis of the components of this ranking as well as the overall rules
for BCS eligibility make it virtually impossible for a non-BCS school
to ever qualify for a BCS bowl, much less the mnational
championship.”'*® Furthermore, because Notre Dame automatically
attends a BCS game if ranked in the BCS poll’s top ten at year-end,
in some years, non-BCS schools may have only one opportunity to
play in a BCS bowl game, thereby further reducing access.™

In Realty Multi-List, Inc., the court heavily scrutinized membership
criteria (barriers to entry).135 The court reasoned that each limitation
must have a legitimate purpose and be finely tuned in order to
withstand scrutiny.’*® Likewise, the BCS must finely tailor the
entrance criteria to the bowl games (barriers to entry) to serve a
legitimate purpose in order to withstand an antitrust action."”’

On this point, proponents argue that the formula used for
calculating the BCS poll—and thus determining access to BCS
games—is objective, fair, and finely tailored to serve its purpose.'*®
The BCS conference champions automatically fill six of the eight
BCS bowl game slots.'*® Furthermore, if Notre Dame finishes in the
top ten in the year-ending BCS poll, it also attends a BCS game
automatically.'*® The BCS fills the remaining “at large slots” (either

133. See Cowen Testimony, supra note 39, at 4.

134. See Michael Hiestand, Politicians Join BCS Debate, and We All Sleep a Bit Better, USA TODAY,
Oct. 30, 2003, at C2, available ar 2003 WL 5322186.

135. See United States v. Realty Multii-List, Inc., 629 F.2d 1351, 1376 (5th Cir. 1980).

136. Seeid. at 1375, 1377, 1381-82.

137, See Realty Multi-List, Inc., 629 F.2d at 1357-58. Non-BCS teams do not argue that the BCS
should allow them to become members (like the brokers in Realty Multi-List, Inc.), but simply that the
BCS should expand their access to the games. Id.; Competition in College Bowl Games, Comm. on
Senate Judiciary, 110th Cong. 1-2 (2003) (testimony of Scott Cowen), available at 2003 WL 22451705
[hereinafter Cowen Testimony H]. However, the issue in Realty Multi-List, Inc. was the “barriers to
entry,” not the type of entry sought. See Realty Mulri-List, Inc., 629 F.2d at 1354. Thus, the fact that the
type of entry sought by non-BCS teams is different than that sought by non-MLS agents in Realty Mulsi-
List, Inc. is not a distinguishable difference. See id. at 1357-58, 1381-82; Cowen Testimony Il, supra
note 137, at 1-2.

138. See Chris Dufresne, BCS Prayers May Be Answered With TCU, L.A. TIMES, Nov. 13, 2003, at
D4, available at 2003 WL 2447699 [hereinafter Prayers].

139. See supra Part L.

140. See supra Part 1. Notre Dame technically receives an “at large” selection spot if it finishes in the
top ten of the BCS poll; however, in this Note, “at large” generally refers to those spots available for

HeinOnline -- 21 Ga. St. U L. Rev. 737 2004-2005



Georgia State University Law Review, Vol. 21, Iss. 3 [2005], Art. 2

738 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 21:721

one or two depending on Notre Dame’s year-end outcome) by the
following methodology:

Any division I-A independent or champion of Conference USA,
Mid-American, Mountain West, Sun Belt or Western Athletic
conferences, will gain a slot in one of the BCS games should that
team be ranked sixth or higher in the final BCS standings—
unless more than two [non-BCS] teams meet this criteria. Should
more than two teams be ranked in the top six of the standings,
the BCS bowls will have their choice of any two from that
group. However, any [non-BCS] team ranked No. 1 or No. 2
must be selected for the National Championship Game.'*!

Thus, the selection methodology for the “at-large” slots is a barrier
to entry for non-BCS schools to BCS games, so the BCS must finely
tailor it to pass an antitrust challenge.]42 The BCS formula “consist[s]
of five major components: subjective polls of the writers and
coaches, computer rankings, schedule strength, team record and
quality wins versus top ten ranked teams in the BCS standings.”'*
The BCS components (for the 2003 season) break down as follows:

The poll component will be calculated based on the average of
the ranking of each team in the Associated Press media poll and
the USA Today/ESPN coaches poll. The rankings of each team
will be added and divided by two . . . . [The computer
component of the rankings] will consist of seven computer
rankings which are published in major media outlets. The
computer rankings will be: Jeff Sagarin (published in USA

non-BCS teams. See Bowl Background, at http://www.bcsfootball.org/index.cfm?page=background (last
visited Nov. 7, 2004).

141. Bowl Background, at http://www.bcsfootball.org/index.cfm?page=background (last visited Nov.
7,2004).

142. See id.; cf. United States v. Realty Multi-List, Inc., 629 F.2d 1351, 1375, 1377, 1381-82 (5th Cir.
1980) (holding that an MLS must narrowly tailor barriers to entry to achieve legitimate goals).

143. Standings and Bowl Eligibility, at http://www.bcsfootball.org/standings.shiml (last visited Nov.
6, 2004). The BCS has revised this system since the author wrote this article to include only three
components. See BCS Standings, at http://www.bcsfootball.org/index.cfm?page=standings (last visited
Nov. 7, 2004).
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Today), Dr. Peter Wolfe, Richard Billingsley, Colley Matrix,
Kenneth Massey, Anderson & Hester and The New York Times.
The computer component will be determined by averaging the
seven computer rankings. The lowest (worst) computer ranking
will be disregarded. For example, if a team is ranked first in
three polls, second in three polls and third in another, the ranking
in which the team is ranked third will be disregarded and the
remaining six polls will be added and divided by six . . . . The
third component will be a team’s strength of schedule. It is
calculated by determining the cumulative won/loss records of a
team’s opponents and the cumulative won/loss records of the
teams opponents’ opponents. The formula shall be weighted
two-thirds . . . for the opponents record and one-third . . . for the
opponents’ opponents [sic] record. A team’s schedule strength
shall be calculated to determine in which quartile it will rank: 1-
25; 26-50; 51-75; 76-100 and shall be further quantified by its
ranking within each quartile (divided by 25) . . . . [The team
record] component shall evaluate the team’s won/loss record.
Each loss during the season will represent one point in this
component . . . . The quality win component will reward to
varying degrees teams that defeat opponents ranked among the
top 10 in the BCS standings. A team that beats the No. 1 ranked
team will have 1.0 points deducted from its BCS score. A team
that beats the No. 10 ranked team will have 0.1 points deducted
from its score . . . . Quality win points are calculated based on

team ranking at the time standings are released.'*

739

The BCS adds the calculated components together for a total
rating.'* The BCS then ranks the team with the lowest rating number
one in the BCS poll, the second lowest rating number two in the poll,

and so on.

146

i44.
145.
146.
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Before the BCS bowl games matched the number one and number
two teams in the country, the AP poll and USA Today/ESPN coaches’
poll were primarily responsible for proclaiming the college football
“national champions”—sometimes concluding on different
champions.'*” While these polls are the subjective views of the media
and coaches who compose them, their history with the process
justifies their contribution to the selection process; thus, an average
of these polls seems to be a justified standard for BCS bowl
selection.'*®

The ranking’s computer component is always a hot topic of the
BCS poll.'* Nonetheless, the computer component is an objective
calculation used to help determine the BCS poll and should pass a
court’s scrutiny.’”® While the actual algorithms for the seven
computer programs composing the computer component are
unknown, the computer programs’ creators attest the programs have
no bias in favor of any teams, BCS or non-BCS.">! Thus, if the
computers’ algorithms are truly non-biased (a question that trial
discovery would surely answer), then the computer component
should pass scrutiny as a helpful way to determine the best teams in
the country.'>

The remaining poll components deduct points for losses and allow
teams to benefit from playing tougher schedules and beating tougher
opponents.‘53 Because the BCS creators designed the calculation to
determine the best teams in the country, they can justify these

147. See generally Frequently Asked Questions, at http://www.besfootball.org/index.cfm?page-faq
(last visited Nov. 7, 2004) (demonstrating that the BCS allowed for a true national championship game);
Georgia Tech Football History, at http://www.ramblinwreck.com/football/history.html (last visited Nov.
7, 2004) (stating that Georgia Tech ended its 1990 season ranked number one in the AP poll, thus being
the “co-national champion”™).

148. See supra text accompanying note 147.

149. See, e.g., Norman Chad, Computer Error: BCS's a Headache, HOUSTON CHRONICLE, Nov. 3,
2003, at 8, available at 2003 WL 57454422 (criticizing the BCS’s computer component).

150. See David Wharton, College Football Struggles With Math to Find No. 1; The Complex System
Used to Decide the Sport’s National Championship is Hotly Criticized, L.A. TIMES, Nov, 10, 2003, at
Al, available ar 2003 WL 2447086.

151. Seeid.

152, See generally supra Part ILB (discussing the courts’ analysis of alleged antitrust violations).

153. See Standings and Bowl Eligibility, ar hitp://www.bcsfootball.org/standings.shtml! (last visited
Nov. 30, 2003). The BCS has slightly revised this system since the author wrote this article. See BCS
Standings, at http://www.bcsfootball.org/index.cfm?page=standings (last visited Nov. 7, 2004).
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components as additional measures to ensure that effect.'™ As
proponents of the BCS sum it up, “if you win games, play a decent
schedule, you have a chance to work your way through the
system.”"> Therefore, if the BCS formula’s methodology is truly
unbiased, then an antitrust action attacking this BCS element should
be unsuccessful."*®

However, while the BCS poll may pass muster, the fact remains
that “[n]o team from a non-BCS conference has finished higher than
10th [in the BCS poll};” thus, none have played in a BCS bowl game
since its formation.'”’ Opponents blame the limited access (only two
spots available “at large™) for this problem, saying that the BCS
should broaden access.'>® Conversely, proponents combat this by
pointing to the fact that “during the 15 years preceding . . . the BCS,
there were 120 selections made to the four bowls [now comprising
the BCS bowls] and only once did a non-BCS school
participate. . . 159 Thus, additional bowl game access (more “at
large” bids) does not necessarily guarantee that non-BCS teams will
compete in one of the games.160 Furthermore, because non-BCS
teams have not ranked higher than number ten in the BCS polls since
its formation, it is likely that additional BCS bowl game “at large”
spots would go to BCS teams; thus, non-BCS teams would gain no
advantage from the “added accessibility.”161

B. Revenue Distribution

Beyond the barriers to access, BCS opponents also point to the
BCS revenue division as being unfair.!®? BCS schools number 63,

154. See generally supra Part ILB (discussing the courts’ analysis of alleged antitrust violations).

155. Prayers, supra note 138 (quoting Tom Hansen, Pac-10 Conference Commissioner).

156. See generally supra Part 1LB (discussing the courts’ analysis of alleged antitrust violations).

157. See Senate Probes, supra note 132.

158. See Young Testimony, supra note 127, at 5-6.

159. Brand Testimony, supra note 21, at 3.

160. Seeid.

161. See Senate Probes, supra note 132. If a total of four at large slots were available, then non-BCS
teams would need to rank in the top eight of the BCS poll, something that has not occurred since the
creation of the BCS. See Bowl Background, at http://www besfootball. org/index.cfm?page=background)
(last visited Nov. 7, 2004).

162. See Cowen Testimony, supra note 39, at 5.
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while there are only 53 non-BCS schools.'®® However, operating
under the BCS selection process, the BCS schools have shared
around $500 million over the past five years, whereas, the non-BCS
schools have only shared around $17 million."®* Opponents point to
college basketball’s equal sharing of post-season revenue as a fair
way to divide the BCS bowl game proceeds.165

To combat this assertion, BCS proponents contend that “the large
majority [of revenue] goes to those who make the greatest
commitment and whom the market rewards.”’®® Thus, the revenue
sharing is not an antitrust violation, but rather “a result of the free-
market at work.”'®” Furthermore, proponents point out that before the
BCS existed, revenue from the games that now compose the BCS
flowed to the contenders in each of those games.'®® Thus, because
non-BCS teams very rarely played in those games, the revenue from
the games largely went to BCS schools.'®

In Realty Multi-List, Inc;the court also discussed the issue of
revenue sharing.170 There, the court found that a higher “pay-day” did
not constitute an antitrust violation if the MLS properly checked its
barriers to entry and the assoctation’s anticompetitive effects did not
overshadow the pro-competitive effects.'”! Thus, courts may now
view the BCS’s garnishing a revenue majority from the BCS bowl
games only as an unfortunate effect of an otherwise legitimate
system.!”?

163. See Markus, supra note 30.

164. Seeid.

165. See Steve Wieberg, The Runaway Train; Football Drives College Athletics; Keeping It on Track
Is a Challenge, USA TODAY, Nov. 4, 2003, at C1, available at 2003 WL 5322579. The NCAA controls
college basketball post-season and therefore its payout. See id. The NCAA distributes nearly $564
million from its playoff equally. See id.

166. Brand Testimony, supra note 21, at 5.

167. Id.

168. See Delany Testimony, supra note 10, at 3.

169. See id. at 3-6.

170. See United States v. Realty Mulii-List, Inc., 629 F.2d 1351, 1355-56 (5th Cir. 1980).

171. See id. at 1364, 1370, 1372-73.

172. See id. at 1364, 1370, 1372-73; Brand Testimony, supra note 21, at 6.
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C. Anticompetitive and Pro-Competitive Effects of the BCS

Coupled with the revenue sharing argument, opponents also
contend that the BCS’s anti-competitive effects outweigh its pro-
competitive effects.!”® Opponents urge that the “ever-increasing
financial gap between the BCS and non-BCS institutions™ has created
anti-competitive effects on the sport.'” Furthermore, BCS opponents
allege that the BCS is anti-competitive in nature because it negatively
affects ‘“‘student-athlete recruitment, coaching recruitment and
retention, facilities funding, scheduling, public perception and bowl
impact.”'” These arguments are very similar to the arguments made
by non-MLS agents in Realty Multi-List, Inc.'™®

First, opponents argue the BCS hinders student-athlete recruitment
because non-BCS schools cannot sell their school to potential student
athletes on the “hope of a national championship or even the reward
of playing in one of the four biggest bowl games.”!”” Opponents state
that “many of the top student-athletes continue to choose BCS
schools, while the non-BCS schools suffer. . . 178

Similarly, opponents contend the BCS causes non-BCS schools to
have a difficult time hiring and retaining good football coaches.!” To
support this proposition, opponents argue that “non-BCS schools
have become virtual training grounds for future BCS coaches.”'®°

Opponents assert that the discrepancy in revenue received by BCS
and non-BCS schools has a detrimental effect on non-BCS school
facilities.'® Opponents state that BCS schools can “build a lot more

173. See Competition in College Bowl Games, Before Comm. on Senate Judiciary, 110th Cong. 1-2
(2003) (testimony of LaVell Edwards), available at 2003 WL 22451703 (hereinafter Edwards
Testimony]; see also Realty Multi-List, Inc., 629 F.2d at 1364.

174. Cowen Testimony, supra note 39, at 5.

175. Id. at8.

176. See Realty Multi-List, Inc., 629 F.2d at 1367-68.

177. Cowen Testimony, supra note 39, at 5.

178. Id.

179. See id. at 6. Cowen cites two instances of coaches leaving: “After Tulane’s 11-0 season,
[Tulane’s] football coach, Tommy Bowden, went to Clemson, a BCS school. In 2001, Bobby Johnson
left a successful team at Furman College to take the reins at Vanderbilt, also a BCS school.” Id.

180. id.

181. See id. at 5. BCS schools shared $500 million from 1998-2003, while non-BCS schools shared
only $17 million. Cowen Testimony, supra note 39, at 5.
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stadiums, create more state-of-the-art practice facilities, purchase
more top-of-the-line equipment, and fund more upgrades to existing
facilities. . . .”'** Thus, opponents contend that the non-BCS schools’
“limited budgets . . . allow their facilities to be outpaced and fall
behind the competition.”183

As for scheduling, opponents state that “[flew BCS schools are
willing to play straightforward home-and-home series with non-BCS
teams.”'® Opponents contend that “this [situation] not only creates
scheduling issues for the non-BCS schools but also gives the BCS
schools undue home-field advantage and denies the non-BCS schools
the revenue that would be earned and the competitive advantage of
playing higher-profile games on their own home fields.”'®

Furthermore, some argue that “[e]ven the language of the BCS has
become a problem.”186 Opponents contend that the BCS causes the
public to view non-BCS schools as “being less competitive, and,
thus, less desirable.”'®” Opponents premise this argument on the logic
that the public views non-BCS schools as not playing in “big games”
or having the opportunities enjoyed by BCS schools.'®®

Also, opponents contend that smaller bowl games do not receive
proper attention due to the BCS’s pre:sence.189 Opponents argue that
“because [the BCS bowls] feature the championship contenders as
determined by the BCS, [they] attract the most attention, draw the
biggest TV revenues, and grow in size and power.”'”° However, “[a]t
the same time, in a desperate bid to draw a share of the wealth and
visibility, more bowl games are being formed, . . . but most do not
generate much net income for the participating schools.”'*!

182. Id.at6.

183. Id.

184. Id. at 7. Cowen justifies this assertion based on the fact that “over the last four regular football
seasons (1999-2002), the top 10 BCS teams played 65 home games against non-BCS schools, but only
11 road games—a ratio of 6 to 1.” Id.

185. Id at7.

186. Clarke, supra note 2.

187. Cowen Testimony, supra note 39, at 7.

188. Seeid.

189. Seeid. at 7-8.

190. Id. at 8.

191. Id.
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Therefore, the argument exists that the BCS dilutes the
meaningfulness of other bowl games, thus making other bowl games
less of a market competitor to the BCS.'?

On the other side of the coin, BCS proponents contend that the
BCS fosters competition through allowing the best teams in the
country to compete.'”® These proponents argue, without the BCS the
best teams in the country would only play in their automatic bowls
and would never compete against one another.!®* Furthermore, the
proponents argue the same teams that attend the BCS championship
games were already going to be the teams participating in the “big
bowl games” prior to the BCS formation and that the BCS simply set
up a system to establish a true national championship game.'*?
Because this would not be possible otherwise, proponents argue, the
BCS fosters competition while allowing access to all teams—BCS or
non-BCS.'%®

BCS proponents also argue that the bowl experience “[is] part of
the great tradition and fabric of college football,”!”” Therefore, while
BCS opponents argue for a “modified playoff,” the BCS keeps the
historic tradition of the college football bowl system intact while
adding to the pageantry by satisfying the fans’ wishes of having a
true college football national champion.'®® Further, proponents point

192. See id.
193. See Delany Testimony, supra note 10, at 1.
194, See id. at 2. Jim Delany, Commissioner of the Big Ten Conference, testified:
[In 2002,] Miami and Ohio State both finished the season undefeated and were ranked
number 1 and number 2 respectively in virtually every poll. There was a clear consensus
that these were the two best teams in the nation. They paired off in the Fiesta Bowl and
gave us one of the greatest college football games ever played. That game, however,
would have never occurred without the BCS arrangement. Under the bowl system as it
existed before 1998, Ohio State would have been committed to play in the Rose Bowl
against Washington State, the champion of the Pacific-10 conference. Miami would have
played in either the Fiesta Bowl or some other attractive bowl, but it would not have
played against Ohio State. The fans of college football would have been denied a true
national championship game and a fitting close to the season.
Id.
195. Seeid. at 2-6.
196. See generally id. (discussing the benefits of the BCS and noting that the BCS system allows
access to bowls that is comparable to the previous system).
197. Id. at2.
198. See Cowen Testimony, supra note 39, at 9 (discussing the history and tradition of college
football).

HeinOnline -- 21 Ga. St. U L. Rev. 745 2004- 2005



http://readingroom.law.gsu.edu/gsulr/vol21/iss3/3,0i nonl i ne -

Georgia State University Law Review, Vol. 21, Iss. 3 [2005], Art. 2

746 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 21:721

to increasing bowl game and television numbers to rebut any
assertion that the BCS has caused other bowl games to be less
attractive to fans.'”® Thus, proponents argue that because the BCS has
significant pro-competitive results that outweigh any anti-competitive
effects, it does not constitute an antitrust violation.”®

BCS proponents may have the better argument. In Realty Multi-
List, Inc., the government pointed out some of the same anti-
competitive effects of an MLS, arguments also cited by non-BCS
schools.?®! The court there acknowledged the anti-competitive effects
but stated that the pro-competitive effects of the MLS (benefit to
consumers) were enough to overshadow the anti-competitive
effects.’?? Likewise, because the BCS gives the consumers a product
not otherwise possible—a true national championship game—it is
likely a court considering BCS antitrust implications (the pro-
competitive effects of the BCS overshadow any anticompetitive
effects) would reach the same outcome as in Realty Multi-List, Ine®

D. Alternatives to the BCS

To rebut the notion that the BCS narrowly defined its system to
achieve a legitimate goal, opponents suggest that there is a better
alternative: a playoff system.”* BCS opponents point to Division I-
AA and professional football as appropriate models for a Division I
college football playoff.205

BCS proponents rebut this idea by arguing that to change to a
playoff, or otherwise alter the college football bowl system, would

199. See Bowl Background, at http://www bcsfootball.org/index.cfm?page=background (last visited
Nov. 7, 2004).

200. See Cowen Testimony, supra note 39, at 9.

201. See United States v. Realty Multi-List, Inc., 629 F.2d 1351, 1370-71, 1371 n.35 (5th Cir. 1980)
(“[The] indirect effects of denial of membership include . . . the inability to attract and retain sales
people, with a resulting impediment to a firm’s ability to expand its operations . . . , and often a stigma
on a broker’s professional image.” (citations omitted)).

202. Seeid. at 1364, 1370, 1372.

203. See generally id. (emphasizing importance of what MLS gave to consumers over the anti-
competitive effects of the MLS); Delany Testimony, supra note 10.

204. See Hart, supra note 120.

205. See Brand Testimony, supra note 21, at 4. Division I-AA college football uses a playoff system
rather than a bowl system. /d.
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undercut the bowl system’s history and pageantry and dramatically
change college football’s landscape.”®® Proponents principally
contend that “[blJowl games bring a measure of importance to the
regular season not seen in other sports. If teams are simply playing
for seeding for a playoff, the outcomes would not mean as much and
the interest and excitement, likewise, would not be as feverish.”?’
Additionally, proponents cite that bowl games make season and
championship games take on added importance due to the limited
number of football games played each year.m8

BCS proponents also contend that the bowl experience is not only
rewarding for the players that participate, but also for the fans that
attend and the community that hosts the game.*” Likewise, BCS
proponents contend that the increase in bowl game popularity over
the years exhibits that the system works and should stand as is.210
Thus, BCS proponents may frame their argument against a playoff
system as follows: “[The bowl system] is an exciting feature of
Division I-A football worth preserving, and a full-fledged, multi-
stage tournament would detract too much from the bowl system.”!!

Also, while the bowl system’s history and pageantry is the BCS
proponents’ principal argument, proponents also contend that a
playoff would increase the number of games excessively and would
thus take away from student-athletes’ class time.*'? Furthermore,
proponents contend a playoff would make college football too
commercialized.??

206. Seeid.at4-5.

207. Bowl Background, at hitp://www.bcsfootball.org/index.cfm?page=background (last visited Nov.
7, 2004).

208. Seeid.

209. See Competition in College Bowl Games, Before Comm. on Senate Judiciary, 110th Cong. 4-5
(2003) (testimony of Keith Tribble), available ar 2003 WL 22451704 [hereinafter Tribble Testimony].

210. See generally Bow! Background, at htip://www.bcsfootball.org/index.cfm?page=background
(last visited Nov. 7, 2004) (stating that television viewership and bowl game fan attendance has
increased over the last year and showing that there has been an increase in the number of bowl games
played throughout the years).

211. Brand Testimony, supra note 21, at 4-5.

212. Seeid. at4.

213. See Cowen Testimony, supra note 39, at 9.
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The BCS proponents seem to have a successful argument because
a playoff is not the same as a bowl system.214 Therefore, from this
strict view, a playoff is not an alternative to the BCS.?" Furthermore,
the fact that a less ostensible approach to post-season play is
available does not necessarily mean that it is economically or
practically feasible.2'® Moreover, because a court would analyze the
antitrust implications of the current post-season format (the BCS),
and not some hypothetical format (a playoff system), it is likely that
the court would only look to ensure that the current system’s
anticompetitive effects do not outweigh its pro-competitive effects.?!”
Thus, a court would likely uphold the BCS in an antitrust suit.?'®

CONCLUSION

An MLS and the BCS have various similarities.?'* Most notably,
they are both non-profit entitics, whose purpose is to maximize
profits for their individual members.”?° Additionally, exclusion from
either organization causes competitors to suffer hiring, retention, and
public image problems.”?! Thus, just as the court in Realty Multi-List,
Inc. stringently analyzed the MLS, the BCS would likely also have to
justify its bowl game entrance requirements to pass a court’s
scrutiny.”?? Therefore, given the result in Realty Multi-List, Inc., a
court faced with a BCS antitrust case would likely look to the various
factors used in calculating the BCS Poll and the diminished number
of opportunities afforded to non-BCS teams in addressing whether
the BCS constitutes an antitrust violation.””> However, it is likely that
a court addressing this issue would conclude that the BCS’s pro-

214. See Tribble Testimony, supra note 209, at 4-5.

215. See generally Brand Testimony, supra note 21 (discussing the differences between Division 1-
AA playoffs and the bowl system).

216. Seeid. at 2-4.

217. See generally supra Part ILB (discussing the courts’ analysis of antitrust cases).

218. See supra note 203 and accompanying text.

219. See supra Part IV,

220. See supra Part IV,

221. See supra Part IV.

222. See supra Part IV.

223, See supra Part IV.
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competitive effects outweigh its anti-competitive effects.”** Similarly,
a court should find that the BCS finely tailors its barriers to entry to
achieve its goal of matching the best teams against one another
without favorable bias towards BCS teams.”” Accordingly, the BCS
in its current form does not constitute an antitrust law violation.??®

David Scott Moreland

224, See supra Part IV.C.
225. See supra Part IV.
226. See supra Part IV.
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