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B. The Fallout: § 841 After Apprendi

After the Apprendi decision, the Court began granting certiorari
and vacating sentences in case after case, most of them involving
drugs.'*? However, the task of applying Apprendi to these cases fell
on the United States Courts of Appeals.'*® Title 21, United States
Code § 841 contains three basic types of sentencing enhancements:
(1) type and quantity of the drug;"** (2) prior convictions of the
defendant;'*® and (3) serious injury or death caused by the drug.!*®
Every circuit applying Apprendi to § 841 required sentence
enhancements based on type and quantity of the drug or serious
injury or death'®’ to be treated as elements of the crime and, thus, be
pled in the indictment and proved to a jury beyond a reasonable doubt
when the enhancements take the defendant’s sentence above the 20-
year maximum.'*® However, some differences arose in Apprendi’s

152. See, e.g., Collazo-Aponte v. United States, 532 U.S. 1036 (2001); Valensia v. United States, 532
U.S. 901 (2001); see also Zwerling, supra note 13, at 314 (“Following its decision in Apprendi . . . the
Supreme Court has vacated and remanded numerous cases to the circuit courts for *further consideration
in light of Apprendi.’™); Morrow, supra note 91, at 1089.

153. See, e.g., United States v. Promise, 255 F.3d 150, 156 (4th Cir. 2001) (applying Apprendi to §
841).

154. See21 U.S.C. § 841(b)(1)}(A)-(D) (2000).

155. Seeid. § 841(b)(1}(A)(D); id. § 841(b)(2)-(3).

156. See id. § 841(b)(1)A)(C).

157. Of course, Apprendi, by its terms, did not apply to sentence enhancements based on prior
convictions. See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“Other than the fact of a prior
conviction . . . .”).

158. See Promise, 255 F.3d at 157 (“In [concluding that drug quantity must be treated as an element
of the offense], we join every circuit that has applied Apprendi to § 841 in this context.”); see, e.g.,
United States v. Minore, 292 F.3d 1109 (9th Cir. 2002) (drug quantity); United States v. Thomas, 274
F.3d 655 (2d Cir. 2001) (drug quantity); United States v. Flowal, 234 F.3d 932 (6th Cir. 2001) (drug
quantity), overruled by United States v. Leachman, 308 F.3d 377 (2002); United States v. Bailey, 270
F.3d 83 (1st Cir. 2001) (drug quantity); United States v. Baptiste, 264 F.3d 578 (5th Cir. 2001) (drug
quantity); United States v. Rodgers, 245 F.3d 961 (7th Cir. 2001) (drug quantity); United States v.
Fields, 242 F.3d 393 (D.C. Cir. 2001) (drug quantity); United States v. Williams, 235 F.3d 858 (3d Cir.
2000) (drug type and quantity); United States v. Hishaw, 235 F.3d 565 (10th Cir. 2000) (drug quantity);
United States v. Rebmann, 226 F.3d 521 (6th Cir. 2000) (serious injury or death), overruled by United
States v. Leachman, 309 F.3d 377 (2002). While never commanding a majority, some circuit judges
believed Apprendi did not apply to § 841 because the maximum authorized by the statute was life in
prison under § 841(b)(1)(A), and courts did not have to treat any fact that did not extend the penalty
higher than the maximum as an element of the crime. See, e.g., Promise, 255 F.3d at 168-69 (Luttig, J.,
concurring in the judgment) (“I believe that, in interpreting 21 U.S.C. § 841, this court, and every other
Court of Appeals . . . fundamentally misunderstood the Supreme Court’s decisions {in Almendarez-
Torres, Jones, and Apprendi]. . . . I would hold that the statutory maximum sentence for commission of
these offenses . . . is life imprisonment . . . .” (citations omitted)); id. at 167 (Niemeyer, J., concurring in
the judgment) (“[T]he only rational reading of 21 U.S.C. § 841 is that elements of the offense are stated
in § 841(a) and the sentencing factors are provided in § 841(b).”); id. at 165 (Wilkinson, C. J.,
concurring in part, and concurring in the judgment) (“I share Judge Luttig’s view that 21 US.C. §
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application to cases involving § 841 when the sentences did not go
above the statutory maximum because the Federal Courts of Appeals
had some difficulty deciding how to apply Apprendi and the Court’s
eatlier decisions at the same time.'> This problem arose because the
statute contains sentencing factors that increase maximums
(implicating Apprendi), increase minimums (implicating McMillan),
and increase both based on prior convictions (implicating
Almendarez-Torres).'

1. The Majority Approach

The majority of circuits held that the statutory maximum for
Apprendi purposes was § 841(b)(1)(C), which authorized a penalty of
20 years in prison for a first-time offender or 30 years in prison for
someone with a previous felony drug offense for possessing most
Schedule I and II drugs.161 Section 841(b)(1)(D), which authorized
five years for the first-timer and ten years for the recidivist, was the
maximum for violations involving marijuana, hashish, and most
Schedule 1T drugs.'®® Furthermore, these circuits attempted to apply
both Apprendi and McMillan by refusing to reverse sentences
obtained in violation of Apprendi unless the ultimate sentences were
more than the statutory maximum and not if the circumstances had
merely increased the minimum.'®® Thus, a judge could still determine
quantity and use it as a sentencing factor, as long as the ultimate
sentence was below the maximum set out by the statute.'%

841(b) is a graduated sentencing scheme in which life imprisonment constitutes the maximum
penalty.”).

159. See, e.g., Promise, 255 F.3d at 158-60 (discussing the “perplexing” distinction the Court made
between Apprendi and Walton, but concluding it had to follow both of them); United States v. De Los
Santos, 47 Fed. Appx. 132, 133 (3d Cir. 2002) (discussing the uncertainty of the continued validity of
Aimendarez-Torres) (unpublished, non-precedential opinion).

160. See 21 U.S.C. § 841 (2000).

161. See, e.g., Promise, 255 F.3d at 156.

162, See, e.g., Bailey, 270 F.3d at 88.

163. Compare id. at 89-90 (reversing conviction based on Apprendi error when sentence was beyond
default maximum), with United States v. Sanchez, 269 F.3d 1250, 1288-89 (11th Cir. 2001) (declining
to reverse conviction when ultimate sentence was below the statutory maximum).

164. See Lewis, supra note 2, at 619.

Published by Reading Room, 2004 HeinOnline -- 20 Ga. St. U. L. Rev. 745 2003-2004

23



Georgia State University Law Review, Vol. 20, Iss. 3 [2004], Art. 3

746 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 20:723

In United States v. Promise,'®® the Fourth Circuit found plain error
in the district court’s failure to submit the question of the quantity of
cocaine to the jury.'® The government indicted and convicted the
defendant, Marion Promise, for “conspiracy to possess with the intent
to distribute ‘a quantity of cocaine and cocaine base.’”'%” After
Promise’s conviction, the district judge found that he was responsible
for 1.5 kilograms of the cocaine and sentenced him to 30 years in
prison.'® Before the judge’s finding of quantity, the maximum
penalty the judge could impose on Promise was 20 years in prison,
under § 841(b)(1)(C)."® However, the judge’s finding of a quantity
greater than 50 grams of cocaine base mandated that the court
sentence Promise according to § 841(b)(1)(A), which provides for a
sentence of ten years to life in prison.'”

Promise, relying on Jones and Apprendi, argued that his
constitutional rights were violated because § 841 treats quantity as an
element of the offense.'”’ The court, reviewing under the plain error
standard, noted that courts could impose a sentence such as
Promise’s, which exceeded 20 years, “only upon an additional
finding that the offense involved a specific threshold quantity” of the
drug.!” Thus, the court held that

Apprendi dictates that in order to authorize the imposition of a
sentence exceeding the maximum allowable without a jury

165. 255 F.3d 150 (4th Cir. 2001).

166. Id. at 152. The court, however, did not overturn the conviction, refusing to exercise its discretion
and notice the error because “{tJhere simply can be no doubt that had the indictment included the
[necessary quantity of cocaine], the jury would have found Promise guilty beyond a reasonable doubt.”
Id at 164.

167. Id. at 152. Though 21 U.S.C. § 84] does not speak explicitly to conspiracy, courts sentence
defendants, like Promise, convicted under the federal drug conspiracy statute for conspiracies involving
distribution or possession with intent to distribute a controlled substance, under 21 U.S.C. § 841. See id.;
see also 21 U.S.C. § 846 (2000) (“Any person who attempts or conspires to commit any offense defined
in this subchapter shall be subject to the same penalties as those prescribed for the offense, the
commission of which was the object of the atternpt or conspiracy.”).

168. Promise, 255 F.3d at 153.

169. 21 US.C. § 841 (b)(1)(C).

170. Hd. § 841(b)(1XA).

171. See Promise, 255 F.3d at 153. Promise’s conviction pre-dated the Apprendi decision; thus, his
initial appeal cited Jones and the court affirmed his conviction. /& However, Promise petitioned for, and
the court granted, this en banc rehearing after Apprendi. Id.

172. d at156.
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finding of . . . quantity, the specific threshold quantity must be
treated as an element of an aggravated drug trafficking offense,
[that is], charged in the indictment and proved to the jury beyond

a reasonable doubt.'”

Applying the same standard, the Seventh Circuit, relying on
McMillan, found no Apprendi error in the similar case of United
States v. Rodgers."™* The defendant, Leander Rodgers, was convicted
of conspiracy to possess with intent to distribute cocaine and cocaine
base.!”® The judge found by a preponderance of the evidence that the
amount of the drugs was 250 grams of cocaine base and 349 grams of
powder cocaine.!™ Because cocaine is a Schedule II narcotic,!”” this
finding placed the offense within § 841(b)(1)(A), allowing for a
possible punishment of ten years to life.'”® If sentenced under §
841(b)(1)(C), as the law would have required without the judge’s
finding, the law would have subjected Rogers to a maximum of 20
years in prison with no mandatory minimum.'” The judge
determined the appropriate sentence under the Federal Sentencing
Guidelines was 97 to 121 months; however, because of the
mandatory minimum in the statute, the judge sentenced Rodgers to
the minimum of ten years in prison.!¥®

Like the Fourth Circuit in Promise, the Seventh Circuit held that
Apprendi applied to § 841 and that the default maximum penalty for
possession with intent to distribute cocaine was 20 years as found in
§ 841(b)(1)(C)."*! Accordingly, “because the jury in Rodgers’ case
was never asked to find him responsible for any particular drug

173. Id at 156-57 (footnote omitted); accord United States v. Bailey, 270 F.3d 83, 85 (1st Cir. 2001)
(vacating the defendant’s sentence under § 841 when the judge did not submit quantity to the jury and
sentenced the defendant above the default statutory maximum for possession with intent to distribute
marijuana under § 841(b)(1)(D)); United States v. Baptiste, 264 F.3d 578, 592-94 (5th Cir. 2001)
(vacating defendants’ sentences because they exceeded the statutory maximums in violation of
Apprendi).

174. 245 F.3d 961 (7th Cir. 2001).

175. Id at964.

176. Id.

177. 1d at965;21 U.S.C. § 812(c)(a)(4) (2000).

178. Rodgers, 245 F.3d at 967; 21 U.S.C. § 841(b)}(1)(A).

179. Rodgers, 245 F.3d at 965; 21 U.S.C. § 841(b)}(1XC).

180. Rodgers, 245 F.3d at 964.

181. Id at96s.
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amount, [20 years] is the maximum prison term to which he could be
sentenced.”'® The court recognized the significant impact the judge’s
finding had on Rodgers’ sentence: “Absent the statutory minimum
triggered by that finding, Rodgers could have been sentenced to a
term as short as 97 months . . . . Once [§] 841(b)(1)(A) came into
play, however, a sentence of at least 120 months—nearly two years
greater than the low end of the Guidelines range—was
compulsory.”'®> However, the court observed that McMillan was still
good law after Apprendi, and consequently, imposition of mandatory
minimums did not require a jury finding.'® Therefore, because
Rodgers’ sentence was below the default maximum, the imposition of
the minimum under § 841(b)(1)(A) was not a violation of Rodgers’
constitutional rights.'®’

2. The Rogue Sixth Circuit

Promise and Rodgers illustrate the problems of applying Apprendi
and McMillan at the same time.'*® The majority in Apprendi adopted
as part of its reasoning the idea that “[i]t is unconstitutional for a
legislature to remove from the jury the assessments of facts that
increase the prescribed range of penalties.”m In both cases, however,
the courts’ findings undeniably altered the defendants’ prescribed
range of penalties.'®® In Rodgers, the range of sentences went from 0
to 20 years to 10 to 20 years; this was constitutionally permissible
under McMillan, but this arguably increases the “prescribed range of
penalties.”'®”

This dichotomy was apparently too much for the Sixth Circuit in
its application of Apprendi.'® In United States v. Flowal,"! citing

182. Id.

183. Id at967.

184. Seeid

185. Seeid.

186. See discussion supra Part I1.B.1.

187. Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (quoting Jones v. United States, 526 U.S.
227,252-53 (1999) (Stevens, J., concurring)).

188. See discussion supra Pa.n ILB.1.

189. Apprendi, 530 U.S. at 490; Rodgers, 245 F.3d at 967.

190. See United States v. Ramirez, 242 F.3d 348 (6th Cir. 2001); United States v. Flowal, 234 F.3d
932, 937 (6th Cir. 2000).

191. 234 F.3d 932 (6th Cir. 2000).
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Apprendi but not even mentioning McMillan, the court struck down a
sentence under § 841 in which the judge found a fact that required
imposition of a mandatory minimum life sentence.'” Police stopped
the defendant, Michael Angelo Flowal, in an airport on suspicion of
carrying narcotics and eventually searched his luggage and found
cocaine.'”® A jury found Flowal guilty of “possession with intent to
distribute cocaine.”’** Because Flowal had two previous felony
convictions, his possible range of sentences under the default
maximum statute, § 841(b)(1)(C), was up to 30 years without a
minimum.'®® If the court had found that the quantity of the cocaine
was more than 500 grams, but less than five kilograms, the possible
range of sentences would have been ten years to life.'® However, the
judge found that Flowal had possessed five kilograms of cocaine,
which, combined with the previous convictions, mandated a life
sentence without the possibility of release.'®’

The Sixth Circuit reversed his sentence.'®® The court pointed out
that Flowal’s sentence was above the maximum (30 years) that would
have been possible without the finding of quantity.®® However, the
government argued that the only disputed issue was whether Flowal
possessed 4.997 kilograms or more than 5 kilograms of cocaine, and
even if the judge had determined that the drugs weighed the smaller
amount, Flowal’s sentence could have been life in prison.?®® The
court’s answer to this argument, relying heavily on Justice Thomas’
concurring opinion from Apprendi®® departed from the other
circuits:

[Llife imprisonment without release is mandatory for Flowal
under 21 U.S.C. § 841(b}(1)(A). The government is . . . correct

192. Id. at938.

193, Id at933-34.

194, Id at934.

195. Id at936;21 U.S.C. § 841(b)(1){C) (2000).

196. Flowal, 234 F.3d at 936; 21 U.S.C. § 841(b)}(1){B).
197. See Flowal, 234 F.3d at 934; 21 U.S.C. § 841(b)(1)(A).
198. Flowal, 234 F.3d at 933.

199. See id. at 936.

200. Seeid at 937.

201. Seeid at 937-38.
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in noting that a repeat offender who possesses 4.997 kilograms
of cocaine can receive life imprisonment under 21 U.S.C. §
841(b)(1)X(B). However, such a penalty is not mandatory under
the latter provision. This difference is significant in this case
because the trial judge’s determination of the weight of the drugs
took away any discretion in terms of imposing a shorter
sentence. . . . The judge’s determination effectively limited the
range of applicable penaities and deprived Flowal of the
opportunity to receive less than life imprisonment without the
possibility of release.?®?

In essence, the court was applying Apprendi to an increase in a
minimum sentence without even mentioning McMillan>®

One could dismiss the previously quoted language as dicta were it
not for later decisions in which the Sixth Circuit clarified its position
on mandatory minimums.2®* In United States v. Ramirez,205 the court
sentenced the defendant to 20 years in prison after a jury convicted
him of “conspiracy to distribute cocaine,” and the judge found the
quantity of cocaine to be greater than five kilograms.?®® The Sixth
Circuit reversed the conviction, reasoning that without the judge’s
finding, there was no minimum sentence, but after the finding, there
was a 20 year minimum sentence.’”’ The court characterized
Apprendi as having two holdings:

[Flirst, that courts must count any “fact” that increases the
“penalty beyond the prescribed statutory maximum” as an
element of the offense . . . and second, that it “is unconstitutional
for a legislature™ to treat “facts that increase the prescribed range

202. Id at937.

203. See id. at 936-38; see also United States v. Leachman, 309 F.3d 377, 382 (6th Cir. 2002) (“In
Flowal [this court] applied Apprendi to mandatory minimum sentences . . . ."”).

204. See Leachman, 309 F.3d at 383; United States v. Ramirez, 242 F.3d 348, 351-52 (6th Cir. 2001).

205. 242 F.3d 348 (6th Cir. 2001).

206. Id. at 350.

207. Seeid.
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of penalties to which a criminal defendant is exposed™” as mere

sentencing factors . . . 2%

The court went on to hold that under its decision in Flowal,
Apprendi applied to mandatory minimums and that “[a]ggravating
factors, other than a prior conviction, that increase the penalty from a
nonmandatory minimum sentence to a mandatory minimum sentence,
or from a lesser to a greater minimum sentence, are now elements of
the crime to be charged and proved.””® Judge Siler’s brief
concurrence questioned the ruling in light of McMillan and
recognized that other circuits had decided the question differently.?!

III. THE SUPREME COURT BETWEEN APPRENDI AND HARRIS: COTTON
AND RING

A. United States v. Cotton

The first of the post-dpprendi Supreme Court cases that is
significant for the purposes of this Note is United States v. Cotton*!!
In Cotton, notable primarily because it overturned Ex parte Bain'?
the Court recognized Apprendi’s applicability to § 841 but held that
omission of drug quantity from the indictment did not deprive the
district court of jurisdiction.?!® There were several defendants in
Cotton, all charged with involvement in a drug conspiracy.’!* The
final indictment charged all of them with “conspir[ing] to distribute
and to possess with intent to distribute” cocaine and cocaine base,
without charging the defendants with any amount that would

208. Id. at 350.

209. Id at351-52,

210. Id at 352-53 (Siler, J., concurring).

211. 535U.8. 625 (2002).

212, 121 U.S. 1 (1887), overruled by United States v. Cotton, 535 U.S. 625 (2002). Bain was a
habeas corpus petition in which the defendant claimed he was illegally in federal custody after his
conviction pursuant to an indictment that the government altered after the grand jury issued the
indictment, but before trial. /d. at 2-5. The Court granted the petition, holding that “the indictment on
which he was tried was no indictment of a grand jury.” Jd. at 13. Therefore, the Court did not have
jurisdiction to try the case and sentence the defendant. /4. at 13-14,

213. See Cotton, 535 U.S. at 629-32; Paul M. Rashkind, Cers Alert: Term Ends with New Limits on
Death Penalty, CRIM. JUST., Fall 2002, at 36, 37.

214. Cotton, 535 U.S. at 627-28.

HeinOnline -- 20 Ga. St. U. L. Rev. 751 2003-2004

29



Georgia State University Law Review, Vol. 20, Iss. 3 [2004], Art. 3

752 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 20:723

implicate the enhanced sentences in the statute.”’* The judge charged
the jury that “the amounts involved [were] not important,” and the
jury returned verdicts of guilty as to all defendants.?'® The district
court subsequently found that the amount of cocaine base attributable
to each respondent, except one,*!’ was 1.5 kilograms and sentenced
all of them, except two,>'? to life imprisonment pursuant to §
841(b)(1)(A).>"* The Fourth Circuit Court of Appeals reversed the
sentences, holding that the imposition of enhanced sentences violated
Apprendi and was plain error.”?® Furthermore, under Bain, the
omission of quantity from the indictment divested the Court of
jurisdiction to impose the sentences.”!

The Court unanimously reversed.’* Justice Rehnquist, writing for
the Court, began by discussing Bain, concluding that it was no longer
a valid decision, and holding that “indictment defects are [not]
‘jurisdictional.”’223 The Court then applied the plain error analysis to
this case and determined that, while failing to charge and submit drug
quantity to the jury was plain error under Apprendi, it did not affect
the substantive rights of the defendants because of ““overwhelming’
and ‘essentially uncontroverted’” evidence of the quantity of the
drugs. 2

B. Ringv. Arizona

The dissent in Apprendi accused the majority of overruling at least
three prior decisions: McMillan, Almendarez-Torres, and Walton.**
In 2002, in two cases decided on the same day, the Court was

215. Id

216. Id

217. Respondent Hall was found responsible only for 500 grams, implicating § 841(b){(1)(B). Id. at
628.

218. Respondents Hall and Powell were sentenced to 30 years in prison. Jd.

219. ;21 US.C. § 841(bX1)(A) (2000).

220. See Cotton, 535 U.S. at 628-29. As the district court sentenced the defendants before the Court
decided Apprendi, the defendants did not object to the judge’s determination of quantity; therefore, the
Fourth Circuit proceeded under the plain error analysis. /d.

221. See id at 629.

222. Id at634.

223. Id at629-31.

224. Seeid. at 632-34.

225. See Apprendi v. New Jersey, 530 U.S. 466, 533, 535, 538 (2000) (O’Connor, J., dissenting).
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presented with the opportunity to distinguish or overrule these cases
ot to limit Apprendi to avoid conflict.>*® One of the cases was Ring v.
Arizona, in which the issue was whether Walton remained good law
after Apprendi.227 In Ring, a jury convicted defendant Timothy Ring
of felony murder; pursuant to the same Arizona statute at issue in
Walton, the judge sentenced Ring to death after finding aggravated
circumstances by a preponderance of the evidence.”?® On appeal,
Ring argued that the Arizona statute violated his Sixth and Fourteenth
Amendment rights in light of Apprendi.*®® The Arizona Supreme
Court examined the Apprendi decision and expressed doubt that the
statute was consistent with the opinion.*® The Arizona court
compared the attempt to distinguish Walton by the majority in
Apprendi with the construction of the statute by the dissent in
Apprendi, concluding that the dissent correctly constructed the
statute.”?! The maximum penalty a defendant could receive under the
statute after a jury verdict of guilty was life imprisonment, unless the
judge made additional factual findings of aggravated
circumstances.?*? However, the court recognized that Walton was still
the law because the Court had expressly declined to overrule it.>**
Therefore, believing that precedent and the Supremacy Clause bound
its decision, the court affirmed Ring’s conviction.?*

On appeal, the Court, in an opinion by Justice Ginsburg, reversed
the Arizona Supreme Court’s decision in Ring and overruled its own
decision in Walton.”’ The Court recognized that the Arizona court’s
construction of Arizona law bound its decision; thus, the Court had to

226. See Ring v, Arizona, 536 U.S, 584 (2002); Harris v. United States, 536 U.S. 545 (2002).

227. See Ring, 536 U.S. at 589.

228. See id. at 588, 591-94; see also ARIZ. REv. STAT. §§ 13-1105, 13-703 (2002) (allowing the
imposition of a death sentence for murder only upon a finding of at least one of certain aggravating
circumstances).

229. See Ring, 536 U.S. at 595.

230. See State v. Ring, 25 P.3d 1139, 1150-52 (Ariz. 2001).

231. See id. at 1151; see also supra text accompanying notes 118-19 and 138-39 (discussing the
interpretations of the statute by the majority in Apprendi and the dissent in 4pprendi, respectively).

232. Ring,25P.3dat1151.

233. Id at1151-52.

234. Id at 1152, 1156,

235. Ring, 536 U.S. at 589. The final vote on the judgment was seven to two, with Justice Ginsburg’s
majority opinion joined by Justices Stevens, Scalia, Kennedy, Souter, and Thomas. /d. at 587. Justice
Breyer concurred only in the judgment, and Justice O’Connor, joined by Chief Justice Rehnquist,
dissented. Id.
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view the statute as allowing a judge to find facts that raise the
punishment above the maximum allowed by the jury verdict.*® The
Court found no reason to treat death penalty cases differently from
non-capital cases and re-established the constitutional rule from
Apprendi that the same constitutional requirements that apply to the
elements apply to the sentencing factors.”?’” The Court concluded:
“Walton and Apprendi are irreconcilable; our Sixth Amendment
jurisprudence cannot be home to both. Accordingly we overrule
Walton to the extent that it allows a sentencing judge, sitting without
a jury, to find an aggravating circumstance necessary for imposition
of the death penalty.”>*®

Justice Scalia, joined by Justice Thomas, concurred separately,
objecting to Justice Breyer’s and previous case law’s interpretation of
the Eighth Amendment but fully joining the Court’s opinion on Sixth
Amendment grounds.?® He stated:

[Tlhe fundamental meaning of the jury-trial guarantee of the
Sixth Amendment is that all facts essential to imposition of the
level of punishment that the defendant receives——whether the
statute calls them elements of the offense, sentencing factors, or
Mary Jane—must be found by the jury beyond a reasonable
doubt. >

Justice Kennedy wrote a concurring opinion expressing his view
that Apprendi “was wrongly decided, [but it] is now the law, and its
holding must be implemented in a principled way. As the Court
suggests, no principled reading of Apprendi would allow [Walton] to
stand.”**! Justice Breyer concurred in the judgment on Eighth
Amendment grounds but stated his belief that the Court wrongly
decided Apprendi*** Justice O’Connor, joined by Chief Justice

236. Id at603.

237. See id. at 604-08.

238. Ring, 536 U.S. a1 609.

239. See id. at 610-13 (Scalia, J., concurring).

240. Id at 610 (Scalia, J., concurring).

241. Id. at 613 (Kennedy, J., concurring).

242. Seeid at 613-14 (Breyer, J., concurring in the judgment).
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Rehnquist, dissented, arguing that the Court should have overruled
Apprendi, not Walton**

IV. HARRISV. UNITED STATES

A. The Case

The Court in Ring chose to overrule Walfton in light of Apprendi
instead of allowing two inconsistent opinions to stand.”** One might
expect that, given the opportunity, the Court would do the same for
McMillan, considering that “no one seriously believed that the
Court’s earlier decision in McMillan could coexist with the logical
implications of the Court’s later decisions in Apprendi and Jones.”***
One would be wrong. The Court in Harris refused to overrule
McMillan, even though only four members of the Court expressed a
belief that McMillan was consistent with Apprendi.®*® Perhaps the
Court did so to avoid the broad consequences that overruling
McMillan could have had, which would have affected sentencing
practices throughout the country.?*’

1. The Facts and the Court of Appeal Opinion

The defendant, William Joseph Harris, operated a pawnshop and
routinely carried a gun on his person while there.>*® He was arrested
and charged with distributing marijuana and “carrying a firearm ‘in

243. Seeid, at 619-21 (O’Connor, J., dissenting).

244. Ring, 536 U.S. at 613 (Kennedy, J., concurring) (“{4pprendi’s] holding must be implemented in
a principled way. . . . [N}o principled reading of Apprendi would allow [Walron] to stand.”).

245. Harris v. United States, 536 U.S. 545, 582 (2002) (Thomas, J., dissenting). But see Apprendi v.
New Jersey, 530 U.S. 466, 487 n.13 (2000) (“We do not overrule McMillan [but] . . . reserve for another
day the question whether stare decisis considerations preclude reconsideration of its narrower
holding.™); King & Klein, supra note 4, at 1478 (*The . . . McMillan v. Pennsylvania decision is . . .
fully consistent with Apprendi . . ..”) (footnote omitted).

246. See Harris, 536 U.S. at 549, 557; id. at 572-73 (Thomas, J., dissenting); id. at 569-72 (Breyer, J.,
concurring in part and concurring in judgment).

247. Cf King & Klein, supra note 4, at 1481-82 (arguing that adoption of the rule advocated by
Justice Thomas in his concurrence in Apprendi, which advocated overruling MeMillan, would
‘“undermine[] Wallon, Patterson, affirmative defenses generally, the [Federal Sentencing] Guidelines,
and similar presumptive sentencing systems in the states™) (footnotes omitted).

248. Harris, 536 U.S. at 573 n.1 (Thomas, 1., dissenting).
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relation to’ a drug trafficking crime.”** Title 18, United States Code
§ 924(c)(1)(A) provides additional punishments, above the sentence
of the crime itself, for anyone who, “during and in relation to any . . .
drug trafficking crime . . . uses or carries a firearm, or who, in
furtherance of any such crime, possesses a firearm.”?*° The statute
continues by setting up mandatory minimum sentences starting at
five years for simply carrying the firearm,”®' increasing it to seven
years for “brandish[ing]” the firearm,?*? and then increasing it to ten
years “if the firearm is discharged.”?*

The indictment alleged only that Harris had carried a firearm, and
the judge convicted him at a bench trial. ** After the trial, the judge
found, by a preponderance of the evidence, that Harris had
brandished the gun, invoking the mandatory seven-year sentence.””’
The Fourth Circuit affirmed the conviction and the sentence.?>® The
court held that the statute set up one crime, possessing a firearm in
relation to a crime, and brandishing was a sentencing factor.?>” The
court cited McMillan in rejecting any constitutional problem with the
statute.”*®

249. Id. at 573 (Thomas, J., dissenting); see also 18 U.S.C. § 924(c)(1)(A) (2000) {setting mandatory
minimum penalties for drug offenders who “use[] or carr]y] a firearm . . . in furtherance” of a violent or
drug crime).

250. 18 US.C. § 924(c)(1XA).

251, Id § 924(c)(1XA)().

252, M. § 924(c)(1)(A)i).

253. Id § 924(c)(1)(A)(iii).

254. See Harris, 536 U.S. at 573 (Thomas, J., dissenting). Harris pled guilty to the drug charge but
disputed that he carried the gun “in relation to” the drug crime. Jd (Thomas, J., dissenting). The
sentence on the drug charge would have been zero to six months based on the presentence report. /d. at
573 n.2 (Thomas, J., dissenting).

255. See id. at 551. lllustrating the importance of the distinction between the “beyond a reasonable
doubt” and “by a preponderance of the evidence” standards, the judge, at sentencing, “acknowledged
that it was a ‘close question’ whether Harris ‘brandished’ a firearm.” /d. at 573 (Thomas, J., dissenting).
Presumably, if the Court had applied the beyond a reasonable doubt standard, the defendant would have
been sentenced to five years, instead of seven years. See id. (Thomas, J., dissenting); 18 U.S.C. §
924(c)(1X(A) (2000).

256. Harris, 243 F.3d at 812.

257. Seeid.

258. See id. at 809.
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2. The Plurality Opinion

The Court affirmed the Fourth Circuit’s ruling.?®® Justice Kennedy
wrote for the Court, joined by Chief Justice Rehnquist, by Justices
O’Connor and Scalia, and in part by Justice Breyer.”’ Justice
Kennedy began by restating the basic proposition that not all facts
that “have a substantial impact on the sentence” are elements that the
government must prove to a jury.”®’ After restating the holdings of
McMillan and Apprendi, the Court framed “[t]he principal question
before [it as] whether McMillan stands after Apprendi.””*%? First, the
Court examined whether “brandishing” was an element of a separate
crime under § 924(c)(1)(A) or simply a sentencing factor to which
the statute has given a pre-assigned level of weight.?® The Court
concluded that “as a matter of statutory interpretation, § 924(c)(1)(A)
defines a single offense. The statute regards brandishing and
discharging as sentencing factors to be found by the judge, not
offense elements to be found by the jury.”264

Justice Kennedy further stated, in a section of the opinion not
joined by Justice Breyer and thus not representing a majority of the
Court, that “McMillan and Apprendi are consistent because there is a
fundamental distinction between the factual findings that were at

259. Harris, 536 U.S. at 552.

260. See id. at 548. Justice Scalia, perhaps the deciding vote in Harris, cast a vote that was perplexing
considering his votes in previous cases. See, e.g., Apprendi v. New Jersey, 530 U.S. 466, 499 (2000)
(Thomas, J., concurring). Only two years prior to Harris, in Apprendi, Justice Scalia joined Justice
Thomas’s concurrence, which advocated overruling McMillan. Id. at 499, 518-22. Although Justice
Scalia did not join Part III of that opinion, Justice Thomas stated that “[t]he consequence of the above
discussion for our decision{] in . . . McMillan should be plain enough . . . [Tlhe fact triggering the
mandatory minimum is part of ‘the punishment sought to be inflicted,’ it undoubtedly ‘enters into the
punishment’ so as to aggravate it.” Jd. (citation omitted). Justice Scalia’s own opinions seem to suggest
it would have been more consistent for him to vote the other way. See Jones v. United States, 526 U.S.
227, 253 (1999) (Scalia, J., concurring) (“[I]t is unconstitutional to remove from the jury the assessment
of facts that alter the congressionally prescribed range of pernalties to which a criminal defendant is
exposed.” {emphasis added)); see alsec Monge v. California, 524 U.S. 721, 73741 (1998) (Scalia, J.,
dissenting) (expressing similar sentiments); ¢f Jones, 526 U.S. at 268 (Kennedy, J., dissenting) (“[Bly
its terms, Justice Scalia’s view . . . would call into question the validity of judge-administered mandatory
minimum sentencing provisions, contrary to [the] holding in McMillan.™). Yet, Justice Scalia chose to
join the plurality in upholding McMillan, without even writing a separate opinion to explain his change
of heart. See Harris, 536 U.S. at 549.

261. Harris, 536 U.S. at 549,

262. Id at550.

263. See id. at 552-56.

264. Id at 556.

HeinOnline -- 20 Ga. St. U. L. Rev. 757 2003-2004

35



Georgia State University Law Review, Vol. 20, Iss. 3 [2004], Art. 3

758 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 20:723

issue in those two cases.”?® Justice Kennedy summarized this
“fundamental distinction” as the fact that, unlike increases in the
statutory maximum, the jury “has authorized the judge to impose the
minimum with or without [a] finding.”?® Justice Kennedy reviewed
the historical findings of the Court in McMillan and concluded that
judges always possessed discretion in sentencing based on facts that
the jury did not find.?®” Justice Kennedy reasoned that these facts do
not become elements simply because the legislatures assign the given
weight to the fact through mandatory minimums.?®® In contrast,
Apprendi involved a situation where the judge found a fact that
authorized taking the punishment above that authorized by the
jury.®® Justice Kennedy found this distinction constitutionally
dispositive.2’® He found support for this conclusion in that “the Court
in both Apprendi and Jones insisted that they were consistent with
McMillan—and that a distinction could be drawn between facts
increasing the defendant’s minimum sentence and facts extending the
sentence beyond the statutory maximum.””' In the next section of
the opinion, with Justice Breyer back on board to secure a majority,
the Court reaffirmed McMillan and concluded that § 924(c)(1)(A)
was constitutional.?’?

3. The Concurring Opinions

The two concurring opinions are brief but noteworthy.>”® Justice
O’Connor wrote a one-paragraph concurrence reaffirming her belief

265. Harris, 536 U.S. at 557 (plurality opinion).

266. Id. (plurality opinion).

267. See id. at 558 (plurality opinion).

268. Id. at 560 (plurality opinion).

269. Id. at 562 (plurality opinion).

270. See id. at 565-67 (plurality opinion).

271. Harris, 536 U.S. at 556 (plurality opinion). Of course, while recognizing the distinction Justice
Kennedy makes, the Court in 4pprendi also expressed some doubt as to the validity of McMillan, but
“reserve[d] for another day” reconsideration of the case. See Apprendi v. New Jersey, 530 U.S. 466, 487
n.13 (2000). Additionally, noticeably missing from Justice Kennedy’s account is any reference to Justice
O’Connor’s dissent in Apprendi, which Justice Kennedy and Chief Justice Rehnquist joined, in which
she insisted that Apprendi was overruling McMillan. See id. at 533 (O’Connor, J., dissenting).

272. Harris, 536 U.S. at 568.

273. Id. at 569 (O’Connor, J., concurring); id. at 569-72 (Breyer, J., concurring in part and concurring
in the judgment).
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that Jones and Apprendi were wrongly decided.’”* However, “[e]ven
assuming [their] validity,” she agreed with the Court that Apprendi
and Jones did not dictate a different result.?””

Justice Breyer wrote separately, concurring only in part and
concurring in the judgment.?”® He explained that he did not join the
part of the plurality opinion distinguishing Apprendi and McMillan
because he could not distinguish Apprendi “from this case in terms of
logic.”?”” Justice Breyer expressed his belief that the Court wrongly
decided Apprendi and that he joined in the judgment of the Court in
order to avoid the “adverse practical, as well as legal, consequences”
that would result from applying Apprendi to mandatory minimums.?’®
He decided this, not because of any love for mandatory minimums,*”
but because the contrary result would “diminish further Congress’
otherwise broad constitutional authority to define crimes through the
specification of elements, to shape criminal sentences through the
specification of sentencing factors, and to limit judicial discretion in
applying those factors in particular cases.”?*

4. The Dissenting Opinion

Justice Thomas wrote the dissenting opinion, joined by Justices
Stevens, Souter, and Ginsburg, in which he argued that the Court
should treat brandishing a firearm under § 924(c)(1)(A)(ii) as an
“‘aggravating fact [that] is an element of [an] aggravated crime.””?*!
In Justice Thomas’ view, limiting Apprendi strictly to its terms
undermined one of the basic premises on which it was based:

274. Id. at 569 (O’Connor, J., concurring).

275. IHd. (O’Connor, J., concurring). As with Justicec Kennedy's opinion, missing here is any reference
to her own dissent from Apprendi where she emphatically stated, “The essential holding of McMillan
conflicts with at least two of the several formulations the Court gives to the rule it announces . . . . [IJt is
incumbent on the Court . . . to admit that it is overruling McMillan [and] to explain why such a course of
action is appropriate . . . .” Apprendi, 530 U.S. at 533 (O’Connor, J., dissenting).

276. Harris, 536 U.S. at 569 (Breyer, J., concurring in part and concurring in the judgment).

277. Id. (Breyer, J., concurring in part and concurring in the judgment).

278. Seeid. at 569-70 (Breyer, J., concurring in part and concurring in the judgment).

279. In fact, Justice Breyer spends two full paragraphs of his five-paragraph opinion explaining why
mandatory minimums are a bad idea as a matter of policy. Id. at 570-71 (Breyer, J., concurring in part
and concurring in the judgment).

280. Id. at 572 (Breyer, J., concurring in part and concurring in the judgment).

281. See id at 572, 575-76 (Thomas, J., dissenting) (quoting Apprendi v. New Jersey, 530 U.S. 466,
501 (2000) (Thomas, J., concurring)).
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When a fact exposes a defendant to greater punishment than
what is otherwise legally prescribed, that fact is “by definition
[an] ‘elemen(t]’ of a separate legal offense.” Whether one raises
the floor or raises the ceiling it is impossible to dispute that the
defendant is exposed to greater punishment than is otherwise
prescribed.2®

Justice Thomas characterized his view as “common sense” because
“an increased mandatory minimum heightens the loss of liberty and
represents the increased stigma society attaches to the offense.”?s* He
argued that drawing “[s]uch fine distinctions” as between increases in
minimums and maximums basically gives the legislature a license to
easily avoid Apprendi simply through “clever statutory drafting.”**
Justice Thomas noted that only a minority of the Court found a
significant distinction between McMillan and Apprendi and that most
of the Court’s members could not “logically distinguish the issue here
from the principles underlying the Court’s decision in Apprendi.”**
Finding “no logical grounds for treating” increases in mandatory
minimums and maximums differently, Justice Thomas argued that
the Court should overrule McMillan.?*

B. The Fallout, Part Two: § 841 After Harris

Harris seemingly endorsed the majority view with respect to § 841
of applying Apprendi and McMillan®®’ That is, by refusing to
overrule McMillan, the Court indicated to the courts of appeals that,
when dealing with statutes that contain sentencing factors which
operate as mandatory minimums and increases in maximums, like §
841, courts must apply the Apprendi holding to sentencing factors

282. Id at 579 (Thomas, J., dissenting) (citation omitted) (quoting Apprendi, 530 U.S. at 483 n.10).

283. Harris, 536 U.S. at 577-78 (Thomas, J., dissenting). Justice Thomas further illustrated this point
by pointing out that judges very rarely depart upward from the mandatory minimums of § 924(c){(1XA),
meaning that the finding by the court of the aggravated circumstance usually determines the length of
the sentence. See id. at 578 n.4 (Thomas, J., dissenting).

284. Id at 574, 579 (Thomas, J., dissenting).

285. See id. at 583 (Thomas, J., dissenting).

286. Sec id at 579-80 (Thomas, J., dissenting).

287. See id at 577-79 (Thomas, J., dissenting); see also supra Part 11.B.1.
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that increase the maximum penalty but not to the same sentencing
factors if they only increase the minimum penalty.?® If the Court had
decided Harris differently, anticipating the effect it would have had
on sentencing under the statute is hard, but it seems, at the very least,
the Sixth Circuit view of the statute would have become the rule, that
is, that the government must charge drug quantity and death or
serious injury in the indictment and prove them to a jury beyond a
reasonable doubt regardless of whether the sentencing factors raise
the maximum or the minimum penalty to which the defendant is
subject.”®® After the Court’s decision in Harris, however, it was the
Sixth Circuit that had to reconsider.?*

The Sixth Circuit opinion in United States v. Copeland’
demonstrates the current standard that courts in the Sixth Circuit and
elsewhere will likely apply after Harris.”> In Copeland, the
government charged and convicted the two defendants, Copeland and
Hartwell, both of whom had prior drug convictions, with conspiracy
to distribute cocaine and marijuana.”® The indictment did not
mention, and the jury did not find, the quantity of the drugs
involved.?** The judge found that the conspiracy involved more than
five grams of crack cocaine and, pursuant to § 841(b)(1)(B),
sentenced Copeland to 30 years.”®® On the other hand, he sentenced
Hartwell, also under § 841(b)(1)(B), to life in prison.?*®

The court discussed the expansive view the Sixth Circuit took of
Apprendi prior to Harris: Apprendi required “that where a defendant
is sentenced under the higher tiers of this scheme, that is, §[]

288. See Harris, 536 U.S. at 577-79 (Thomas, J., dissenting); see aiso supra Part 1.B. Compare
United States v. Ramirez, 242 F.3d 348 (6th Cir. 2001) (applying Apprendi to § 841 before Harris), with
United States v. Copeland, 304 F.3d 533 (6th Cir. 2002) (applying Apprendi to § 841 after Harris).

289. See supra note 242. See generally United States v. Flowal, 234 F.3d 932 (6th Cir. 2000); United
States v. Rebmann, 226 F.3d 521 (6th Cir. 2000).

290. See, e.g., United States v. Leachman, 309 F.3d 377 (6th Cir. 2002); Copeland, 304 F.3d at 533;
United States v. Foster, 42 Fed. Appx. 750 (6th Cir. 2002) (unpublished decision).

291. Copeland, 304 F.3d at 533.

292, Id.

293. Id at539-41.

204, Id 539, 554.

295. Id. 554; see also 21 U.S.C. § 841(b)(1)(B) (2000) (authorizing a sentence of ten years to life for
prior felons convicted of an offense involving five grams or more of crack “mixture[s) . . . contain{ing]
cocaine base”).

296. Copeland, 304 F.3d at 555.
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841(b)(1)(A) and [subparagraph] (B), the quantity of drugs involved
must be charged in the indictment and proved beyond a reasonable
doubt; otherwise, the defendant should be sentenced to the lower
sentencing range of § 841(b)(1)(C).”*" The court had applied this
rule to increases in both minimum and maximum sentences.’®
However, the court recognized that Harris made Apprendi
inapplicable to mandatory minimums.*”® The court thus held that
“where a defendant is made subject to a higher range of punishment
under §[] 841(b)(1)(A) and [subparagraph] (B) but is nonetheless
sentenced within the confines of § 841(b)(1)(C), his rights under
Apprendi are not violated.”*

The court then applied this new rule to Copeland and Hartwell’s
cases.’®! As to Copeland, the court noted that his sentence was within
the limits of § 841(b)(1)(C) for someone with prior convictions, and
Copeland’s case did not implicate Apprendi®® As to Hartwell,
however, his sentence exceeded the 30-year limit of § 841(b)(1)(C),
and therefore, Apprendi was violated.>® Thus, despite the fact that
both defendants were actually sentenced under § 841(b)(1)(B), based
on a finding of quantity made by preponderance of the evidence by
the judge at sentencing, only one sentence violated Apprend; 3%

CONCLUSION

The Supreme Court has dealt with the problem of how much
deference to give legislative labeling of “elements,” “sentencing
factors,” and “affirmative offenses” at least since Winship.® This
area of Supreme Court jurisprudence has been a dynamic one, as the
Court has been split between those Justices who favor giving great

297. Id at552.

298. See Copeland, 304 F.3d at 552.

299. Id at553.

300. d

301. Id at 554-55.

302. Id at 555; see also 21 U.S.C. § 841(b)(1)(C) (2000) (authorizing a sentence up to 30 years under
such circumstances).

303. Copeland, 304 F.3d at 555. However, the court did uphold Hartwell’s sentence, finding the error
to be harmless. Id. at 556.

304. Seeid at 554-56.

305. See discussion supra Part L.
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deference to legislatures and those who believe the Constitution
strictly limits such action.??® Ultimately, the remaining questions are
important ones: (1) What do the constitutional guarantees to a jury
trial, the beyond a reasonable doubt standard, a grand jury indictment
in federal court, and due process in general really mean in the real
world on sentencing?*”’ (2) The Court informed us of our right to
have every fact that constitutes every element proven beyond a
reasonable doubt,’®® but what constitutes an element of a crime?*%
Apprendi and the line of cases both before and after it were the
Court’s attempts to answer these questions, but it has had somewhat
inconsistent results.>!

In few places has the full force of Apprendi been felt more than in
the federal drug statute, 21 U.S.C. § 841" After Apprendi, some
doubt existed in the courts of appeals as to how to apply it to § 841
and still remain true to other Supreme Court precedent.>!?> However,
most circuits came to agree that Apprendi applied whenever a finding
of drug quantity or serious injury raised the sentence over the default
maximums of § 841(b)(1)(C) or (D), but it did not apply when the
maximum did not exceed the levels in those sections, even if a
minimum was applied.313 The Sixth Circuit, however, viewed
Apprendi more expansively and applied it to situations where the
range of sentences was in any way affected, even by a mandatory
minimum "

The Supreme Court’s decision in Harris seemingly settled the
question of how to apply Apprendi to § 841.3'° By refusing to
overrule McMillan, the Court clarified that Apprendi did not apply to
mandatory minimums.*'® Thus, even the Sixth Circuit had to agree
that Apprendi did not apply to § 841 unless the facts found by the

306. See discussion supra Parts I-IV,
307. See discussion supra Part 1.
308. See In Re Winship, 397 U.S. 358, 364 (1970).
309. See discussion supra Part 1.
310. See discussion supra Parts I-IV.
311. See discussion suprq Part 11LB.
312. See discussion supra Part ILB.
313. See discussion supra Part ILB.1.
314. See discussion suprag Part 1.B.2.
315. See discussion supra Part IV.
316. See discussion supra Part IV.
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judge caused the elevation of the sentence above the default
maximums.®'’ In the process, the Court in Harris issued an opinion
distinguishing two cases that the majority of the Court did not believe
could be logically distinguished.’'® Arguably, the Court has reduced
Apprendi to “meaningless formalism that accords, at best, marginal
protection for the constitutional rights that it seeks to effectuate™!®
by making “fine distinctions with regard to [a] vital constitutional
libert[y],” which, in turn, could allow legislatures to avoid Apprendi’s
requirements “by clever statutory drafting, 320

Derrick Bingham

317. See discussion supra Part IV.B.

318. See discussion supra Part IV.

319. Apprendi v. New Jersey, 530 U.S. 466, 539 (2000) (O’Connor, 1., dissenting).
320. Harris v. United States, 536 U.S. 545, 574, 579 (2002) (Thomas, J., dissenting).
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