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action, as a claim to enjoin foreclosure, as a defense or counterclaim

to an action to collect amounts owed, or to preserve or obtain
. 9158

possession of the home secured by the home loan.

The fourth and final provision stated that any person who divided a
loan, structured a loan as open-ended, or used other “subterfuge with
the intent of evading” the Georgia Fair Lending Act violated the
Act.'”

Remedies

As introduced, HB 1361 provided remedies in Code section 7-6A-
6."° The House Banks and Banking Committee re-designated the
remedies Code section as 7-6A-7.'®" First, a person may be found to
have violated the Georgia Fair Lending Act by a preponderance of
the evidence.'®® As introduced, HB 1361 provided for cumulative
remedies with enforcement pursuant to Georgia Code Section 9-11-
23.'° Further, the remedies listed in the Georgia Fair Lending Act
were not the exclusive remedies available to borrowers, nor “must
the borrower exhaust any administrative remedies before
proceeding.”'®

Finally, as introduced, HB 1361 prohibited provisions in loans that
waived or limited the rights of borrowers, or required a borrower to
proceed in a forum less convenient, or more costly or dilatory.'®®
Such provisions were “unconscionable and void.”'® However, the
House Banks and Banking Committee changed this provision to
allow for a “contractual authorization for a power of sale procedure”
as long as the borrower did not waive other remedies or rights to
discovery or appeal.'®’

158. Id.

159. Id.

160. Id.

161. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assemn.

162. HB 1361, as introduced, 2002 Ga. Gen. Assem.

163. Id.

164, Id.

165. HB 1361, as introduced, 2002 Ga. Gen. Assem.

166. Id.

167. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.
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As introduced, a person violating the Georgia Fair Lending Act
was liable for actual damages, consequential and incidental,
regardless of the borrower’s failure to demonstrate reliance.'® The
House Banks and Banking Committee removed the phrase “the
borrower shall not be required to demonstrate reliance in order to
receive actual damages.”'” Further, a person violating the Georgia
Fair Lending Act was liable for statutory damages “equal to the
recovery of two times the interest paid under the loan and forfeiture
of interest due under the loan for any violations of paragraph (1),
(2)or (3) of Code Section 7-6A-3 or Code Section 7-6A-4.'"
Moreover, insurance financing, loan ﬂippin%, and encouraging
default constituted a violation of the Act as well.'”!

A person violating the Georgia Fair Lending Act was liable for
punitive damages “when the violation was malicious or reckless.”!’
The House Banks and Banking Committee removed this language
and made the awarding of punitive damages subject to Code Section
51-12-5.1."" Finally, a person caught violating the Georgia Fair
Lendi%% Act was also liable for “costs and reasonable attorney
fees.”

HB 1361 also provided that a court could award a borrower
injunctive, declaratory, and other equitable relief. However, if a
borrower failed to make any regular pagrments and a creditor applied,
the court could deny injunctive relief.'’

As introduced, HB 1361 did not require a borrower to make a
tender.'’® However, at a creditor’s request, the court could require a
borrower to “pay into the registry of the court all regularly scheduled
home loan payments.”'”” The House Banks and Banking Committee
changed HB 1361 to give the court discretion regarding whether to
require that the borrower make a tender of “a reasonable likelihood

168. HB 1361, as introduced, 2002 Ga. Gen. Assem.

169. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga, Gen.
Assem.

170. HB 1361, as introduced, 2002 Ga. Gen. Assem.

171. HB 1361, as introduced, 2002 Ga. Gen. Assem.

172. HB 1361, as introduced, 2002 Ga. Gen. Assem.

173. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

174. HB 1361, as introduced, 2002 Ga. Gen. Assem.

175. Id.

i76. Id.

177. Id.
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of being successful on the merits.”'”® Further, the Committee
expanded this requirement to “servicers” in addition to the original
“creditors,” and added that a court may require payments into its
registry for other expenses under the loan.'”

HB 1361, as introduced, also provided that the clerk of the court
disburse funds paid into the registry by the borrower to the
creditor.'® The House Banks and Banking Committee expanded the
payees to include the creditor’s designees in addition to the original
“creditors.”'®"

As introduced, HB 1361 provided that a borrower had the right of
rescission under 15 U.S.C. § 1601, et. seq., and for violations of
paragraphs (1), (2), and (3) of Code section 7-6A-3 or Code section
7-6A-4, “at any time during the term of the loan.”'*> However, the
House Banks and Banking Committee limited this right to “a period
of 15 years after the consummation of the loan.”'®

HB 1361 as introduced allowed an action under the Georgia Fair
Lending Act “within four years of the date of the last payment made
by the borrower under the home loan.”'® The House Banks and
Banking Committee changed that provision to allow an action within
the earlier of four years after the last payment or fifteen years after
the first payment.'®

Enforcement by State Officials

As introduced, HB 1361 provided for enforcement by state
officials in Code section 7-6A-7.'*® The House Banks and Banking
Committee re-designated the enforcement section as 7-6A-8.'"%  As
introduced, HB 1361 provided that the Georgia Attorney General,

178. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

179. Id.

180. Id.

181. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen,
Assem.

182. HB 1361, as introduced, 2002 Ga. Gen. Assem.

183. Id

184. HB 1361, as introduced, 2002 Ga. Gen. Assem.

185. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

186. HB 1361, as introduced, 2002 Ga. Gen. Assem.

187. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.
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district attorneys, and the commissioner of banking and finance could
enforce the Georgia Fair Lending Act “through their general
regulatory powers and through civil process.”'®® Violations of the
Georgia Fair Lending Act were a misdemeanor and punishable by
fine, up to $1,000.00, and six months imprisonment.'® The House
Banks and Banking Committee changed the punishment so that each
violation was subject to a fine of $1000.00 or six months
imprisonment or both.'*° '

Good Faith Exemptions

As introduced, HB 1361 provided exemptions to creditors, when
acting in good faith, failed to comply with the provisions of this
chapter in Code section 7-6A-8.""' These exemptions occurred 1) if a
creditor could establish that appropriate restitution and adjustments
were made to the borrower prior to receiving any notice of
compliance failure within 30 days of the loan closing, or 2) if a
creditor could show that the failure was unintentional and the
borrower was notified and appropriate restitution and adjustments
were made within 60 days of the loan closing and prior to receiving
any notice of the compliance failure from the borrower.'”? The
House Banks and Banking Committee re-designated this Code
section as 7-6A-9.'” The Committee changed the time limit for each
exemption application to “within ninety days.”'"*

Severability & Preemption

As introduced, HB 1361 provided in Code section 7-6A-9 that the
provisions of the Georgia Fair Lending Act were severable and that if
one provision was declared invalid or was preempted by federal law,

188. HB 1361, as introduced, 2002 Ga. Gen. Assem.

189. Id.

190. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

191. HB 1361, as introduced, 2002 Ga. Gen. Assem,

192. HB 1361, as introduced, 2002 Ga. Gen. Assem.

193. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

194. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem,
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the other provisions would remain unaffected.'”® The House Banks
and Banking Committee changed the designation to 7-6A-10.'"°
Also, as introduced, the Georgia Fair Lending Act preempted
municipal and county laws and ordinances in Code section 7-6A-
10."7 However, the House Banks and Banking Committee changed
the designation to 7-6A-1 1.1%8

Effective Date

As introduced, Section 2 of HB 1361 provided that the Georgia
Fair Lending Act applied to all home loans made or entered into after
July 1, 2002."° The House Banks and Banking Committee changed
that date to October 1, 2002.%%

Consideration by the House
Floor Debate and Amendments

Representative Smith of the 175th District introduced and
summarized HB 1361 on the House floor on March 26, 2002.>'
After Representative Smith addressed a number of concerns,
Representative Massey of the 86th District spoke from the well.*®?
Representative Massey offered two amendments to the definition of
“point and fees.””® The first amendment would have taken
prepayment penalties out of the point and fees definition.”®* It failed
43-126.°" The second amendment exempted “[t]he portion of the

195. HB 1361, as introduced, 2002 Ga. Gen. Assem.

196. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

197. HB 1361, as introduced, 2002 Ga. Gen. Assem.

198. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

199. HB 1361, as introduced, 2002 Ga. Gen. Assem.

200. Compare HB 1361 (HCS), 2002 Ga. Gen. Assem., with HB 1361, as introduced, 2002 Ga. Gen.
Assem.

201. Audio Recording of House Proceedings, Mar. 26, 2002 (remarks of by Charlie Smith), ar
http://www.ganet.state.ga.us/services/leg/audio/2002archives.htm [hereinafter House Audio].

202. Id. (remarks by Rep. Warren Massey).

203. 1d.

204, Id.

205. Georgia House of Representatives Voting Record, HB 1361 (Mar. 26, 2002), available at
http://www legis.state.ga.us/Legis/2001_02/votes/hv1085.htm [hereinafter House Votes].
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yield spread premium that is used to pay other third party fees” from
the definition of points and fees in 7-6A-2(14)(B).**® This
amendment initially failed, but the House voted to reconsider it, and
upon reconsideration passed it 88-82.27

Representative Hudgens of the 24th District spoke next.’”® He
supported the legislation, but offered an amendment.”” He E)roposed
that home equity loans be removed from HB 1361. 210 The
amendment was defeated 69-100.%"'

Representatlve Scheld of the 17th District spoke next and offered
six amendments.”*? The first amendment created a definition of loan
originator, and though it initially failed, the House voted to
reconsider it where it passed 95-71.2" Another Scheid Amendment
defined “title insurance,” *'* and it passed without objection.?’” The
definitions of loan originator and title insurance became Code
sections 7-6A-2(10) and 7-6A-2(21), respectively '

A third Scheid Amendment changed the rebuttable presumption
that a borrower residing in the home is able to make the scheduled
payments.?'’ Before the monthly debt was no more than fifty percent
of a borrower’s monthly gross income, the Scheid Amendment
changed this to forty-eight percent. *'®* This Amendment passed
without objection,”’® and was inserted into Code section 7-6A-
5(10).2*°

206. House Audio, supra note 201 (remarks by Rep. Warren Massey).

207. House Votes, supra note 205 (HV 1082 — 84); Compare HB 1361 (HCSFA), 2002 Ga. Gen.
Assem., with HB 1361 (HCS), 2002 Ga. Gen. Assem.

208. House Audio, supra note 201 (remarks by Rep. Ralph Hudgens).

209. Id.

210. Id.

211. House Votes, supra note 205 (HV 1077).

212. House Audio, supra note 201 (remarks by Rep. Chuck Scheid).

213. House Votes, supra note 205 (HV 1079-81); Compare HB 1361 (HCSFA), 2002 Ga. Gen.
Assem., with HB 1361 (HCS), 2002 Ga. Gen. Assem.

214. House Audio, supra note 201 (remarks by Rep. Chuck Scheid).

215. House Audio, supra note 201.

216. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

217. House Audio, supra note 201 (remarks by Rep. Chuck Scheid).

218. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

219. House Audio, supra note 201.

220. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.
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Representative Epps of the 131st District spoke next.*?' As the
Chair of the Black Caucus, he said that he personally supported HB
1361 and that it was the Black Caucus’ number one agenda item in
2002.22 Representative O’Neal of the 139th District, who also
supported the bill, followed.”® However, he offered an Amendment
to clarify the necessary fees that result from non-predatory lending
practices.”?* The O’Neal Amendment passed without objection.?*

Representative Williams of the 83rd District spoke next.”*®
According to him, the fifteen year right of rescission in 7-6A-7ge)
was too long, and he proposed lowering it to three years. *
Representative Williams said the fifteen year right would destroy a
bank’s ability to sell the loan on the secondary market.”*® Therefore,
banks would have to keep the loans on their balance sheet.?”® Federal
regulators would not allow this, and these banks would be out of the
home loan business. ° The Williams Amendment passed 91-75.2!

Representative Channell of the 111th District then spoke.*” He
also said that he supported the bill, but offered two changes to alter
the bill’s unintended consequences.”® First, he critiqued section 7-
6A-5(11), which required every foreclosure to go through the “full
court system.”>** This ?aragraph reversed the current system of non-
judicial foreclosures.”  Representative Channell’s Amendment
changed the paragraph to allow for non-judicial foreclosures and
require notice of foreclosure by certified mail to the borrower.”®

221. House Audio, supra note 201 (remarks by Rep. Carl Von Epps).

222, Id

223. House Audio, supra note 201 (remarks by Rep. Larry O’Neal).

224, Id.

225. House Audio, supra note 201.

226. House Audio, supra note 201 (remarks by Rep. Jeff Williams).

227. Id

228. Id

229, Jd

230. 4

231. House Votes, supra note 205 (HV 1075); Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem.,
with HB 1361 (HCS), 2002 Ga. Gen. Assem.

232. House Audio, supra note 201 {remarks by Rep. Mickey Channell).

233. M.

234, Id

235, Id

236. Id.
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This gsmendment passed 100-69,”7 and became part of 7-6A-
5(11).

Representative Channel continued by remarking that the inclusion
of a cause of action against sellers of manufactured homes was unfair
because the seller has nothing to do with interest rates or the terms
and conditions of the loan.?*’ Further, the bill contained no cause of
action against site built homes.”*® The second Channell Amendment
removed sellers of manufactured homes from 7-6A-6(a).>*' It passed
124-45*%

Representatives Mobley and Deane of the 69th and 48th Districts,
respectively, spoke in support of the bill and argued against some of
the amendments.””  Representative Ragas of the 64th District
followed.”* He passionately spoke about the bill, comparing
Governor Barnes to a prosecutor, the predatory lenders as the
defendants and the House of Representatives as the jury.”* He also
read a letter from a Cobb County representative who called victims
of predatory lenders “deadbeats.”**® Representative Ragas responded
by saying that the predatory lenders were the real “deadbeats.”?*’
Representative Ragas also offered two Amendments, which the
House rejected.’*®

Next, Regresentative Orrock of the 56th District spoke in favor of
HB 1361.>* He opposed at least some of the Amendments because
they weakened the bill.>°

Representative Powell of the 23rd District spoke next.”>" He was
concerned that the credit counseling required by 7-6A-5(7) added a

251

237. House Votes, supra note 205 (HV 1087).

238. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

239. House Audio, supra note 201 (remarks by Rep. Mickey Channell).

240. Id '

241. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

242. House Votes, supra note 205 (HV 1088).

243. House Audio, supra note 201 (remarks by Rep. Barbara Mobley and Rep. Douglas Deane).

244, House Audio, supra note 201 (remarks by Rep. Arnold Ragas).

245. Id

246. Id

247. Id.

248. House Votes, supra note 205 (HV 1078 & 1086).

249. House Audio, supra note 201 (remarks by Rep. Nan Orrock).

250. Id.

251. House Audio, supra note 201 (remarks by Rep. Alan Powell).
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layer of bureaucracy to loans.”> He offered an Amendment to that

paragraph that passed without objection.””® The Amendment stated
that “[n]Jo creditor, servicer, or their institutions” would have to
contribute money to a non-profit credit counseling organization.”**
Representative Coleman of the 142nd District spoke in favor of HB
1361 next.”>> Finally, Representative Smith of the 175th returned to
the well and stated that he would object to most of the
amendments.>*®

The House then voted on the Amendments offered, and the votes
were recorded as described above.”®’ The House then voted on HB
1361, and passed the Committee substitute as amended, 163-4.%%*

Further Changes in the House

The House also changed two more definitions. First, the House
removed brokers from the definition of “creditors” in 7-6A-2(7), and
replaced it with the phrase “any person who closes home loans which
may be in the person’s own name with funds provided by others and
which loans are thereafter assigned to the person providing the
funding of such loans.”**

Second, HB 1361 did not list items specifically excluded in the
definition of points and fees. 20 However, during debate on the floor,
the House added such a list.”®' Points and fees, according to the
House definition, did not include “[t]axes, filing fees, recording, and
other charges . . . paid . . . to public officials for determining the
existence of . . . a security interest,” nor “[f]ees paid to a person other
than a lender” for services related to floods and fires, tax payments,

252, Id

253. House Audio, supra note 201.

254. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

255. House Audio, supra note 201 (remarks by Rep. Terry Coleman),

256. House Audio, supra note 201 (remarks by Rep. Charlie Smith).

257. House Audio, supra note 201,

258. House Votes, supra note 205 (HV 1093).

259. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

260. See HB 1361 (HCS), 2002 Ga. Gen. Assem.

261. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.
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inspections, escrow accounts, insurance, appraisals and attorney’s
fees. 2

The House also prohibited a loan originator or creditor from
originating a home loan or high-cost home loan without certification
from the Georgia Department of Banking and Finance.?®

Finally, the House changed Code section 7-6A-7(h) that stated the
time frame for an action brought under the Georgia Fair Lending Act
to two years after the date of the first mortgage payment.264

Consideration by Senate Banks and Financial Institutions
Committee

The Senate Banks and Financial Institutions Committee changed a
few definitions.?®> First, it removed the definitions of “loan
originator” and “title insurance.””®® Second, it returned the definition
of “creditors” to the House Banking and Financial Institutions
Committee’s version.?®” Third, it returned the second definition of
“points and fees” to the definition as introduced.”®® Finally, it
removed the list of items not included in the definition of “points and
fees.”® '

In Code section 7-6A-5, the Senate Banks and Financial
Institutions Committee reversed all of the changes made by the full
House’™ in accordance with the House Committee Banks and
Banking Committee’s original submission.””! Thus, the Senate
Committee removed the prohibition on contributions in paragraph
(7); removed the certification requirements for loan originators and
creditors; changed the percent of monthly debt to monthly income
that establishes a rebuttable presumption that a borrower living in the

262. HB 1361 (HCSFA), 2002 Ga. Gen. Assem.

263. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

264. Compare HB 1361 (HCSFA), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen.
Assem.

265. Compare HB 1361 (SCS), 2002 Ga. Gen, Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

266. Id

267. Id

268. Id

269. Id.

270. Id

271. Compare HB 1361 (SCS), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen. Assem.
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home can make the scheduled payments to no more than fifty percent
in paragraph (8); removed the required notice of foreclosure and
returned the requirement of a judicial hearing for foreclosure actions
in paragraph (11); and removed the requirement to specify the
amount of a fee paid to title insurance.”’

The Senate Banks and Financial Institutions Committee made
similar changes in Code sections 7-6A-6 and 7-6A-7.2" In paragraph
(a) of 7-6A-6 the Committee returned a borrowers cause of action
against sellers of manufactured homes.*™ In paragraph (e) of 7-6A-7
the Committee changed the borrower’s right of rescission to “any
time during the term of the loan not to exceed a period of 15 years
after the consummation of the loan.”””* Finally, in paragraph (h) of
7-6A-7, the Committee changed the time within which an action may
be brought under the Georgia Fair Lending Act to four years after the
last payment or 15 years after the first payment under the loan,
whichever is earlier.’’®  These changes reversed the House
Amendments””’ and returned these sections to the House Banks and
Banking Committee versions.”™

Consideration by the Senate

Senator Thompson of the 33rd District, and one of Governor
Barnes’ Senate floor leaders, introduced and summarized HB 1361
on the Senate floor on April 3, 2002.”” Senator Thompson explained
the bill and answered a few questions.”®® Senator Fort of the 39th
District spoke next, in support of HB 1361.”®' Senator Fort pointed
out some .victims of predatory lending who were watching in the

272. Compare HB 1361 (SCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

273. Id

274, Id

275. Id

276. Id

277. Id

278. Compare HB 1361 (SCS), 2002 Ga. Gen. Assem., with HB 1361 (HCS), 2002 Ga. Gen. Assem.
279. Audio Recording of Senate Proceedings, Apr. 3, 2002 (remarks by Sen. Steve Thompson), at
http://www.ganet.state.ga.us/services/leg/audio/2002archives.htm [hereinafter Senate Audio].

280. Id

281. Id (remarks by Sen. Vincent Fort).
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gallery and explained their experience.”® The Senate passed HB
1361 by a vote of 52-2.2%

The Senate made two changes to HB 1361. First, paragraph (g) of
Code section 7-6A-7 rendered unconscionable and void any
provision of a loan that required a borrower to assert a claim in a
forum “less convenient, more costly, or more dilatory” to the
borrower.”®*  The Senate also removed a phrase that allowed
authorizations for power of sale procedures so long as the borrower
did not waive other remedies.”®

Second, the Senate added a new Code section, 7-6A-12, the
“Prevention of Predatory Lending Through Education Act.”?®® This
section created the “Council for the Prevention of Predatory Lending
Through Education” within the Governor’s Office of Consumer
Affairs.?®®”  The Governor, the Speaker of the House, and the
President of the Senate could each appoint four members to the
Council?®® Council members served without compensation, but were
reimbursed for expenses.289 The Council were required to meet at
least monthly, and its powers included designing and approving
education programs and cooperating with community organizations
to educate consumers about predatory lending; maintaining a toll-free
hotline to receive complaints about predatory lending; referring
victims to governmental agencies; cooperating with lenders to
identify predatory lenders; and studying the causes of home loan
default and foreclosure.?*

The Conference Committee

After the Senate passed HB 1361, both chambers insisted on their
positions and each appointed members to a Conference

282. Id. Unfortunately, the recording of the Senate ended here, although consideration of HB 1361
continued. '

283. Georgia Senate Voting Record, HB 1361 (Mar. 26, 2002), available at
http://www.legis.state.ga.us/Legis/2001_02/votes/sv0869.htm [hereinafter Senate Votes).

284. HB 1361 (SCSFA), 2002 Ga. Gen. Assem.

285. Compare HB 1361 (SCSFA), 2002 Ga. Gen. Assem., with HB 1361 (SCS), 2002 Ga. Gen.
Assem.

286. Id.

287. HB 1361 (SCSFA), 2002 Ga. Gen. Assem.

288. Id.

289. Id.

290. Id.
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Committee.”®’ The Conference Committee members were Senators

Thompson, Fort and Cheeks of the 33rd, 39th and 23rd Districts,
respectively, and Representatives Smith, Parrish, and Stallings of the
175th, 144th, and 100th Districts, respectively.”> The Conference
Committee adopted a substitute, which was recommended to each
chamber on April 12, 2002. 293 Each chamber adopted the
Conference Committee Substitute, and passed HB 1361 by
substi219:3161te.294 The House vote was 165-4,%%° and the Senate vote was
49-3.

First, the Conference Committee again changed the second
definition of “points and fees” to exempt a list of “bona fide and
reasonable fees [paid] to a s)erson other than the creditor” disclosed
to the borrower in writing.””’ This change was similar to the change
that the House had previously made*® Second, the Conference
Committee added to the list of covered insurance defined as “points
and fees.”™ Third, the Conference Committee changed the sixth
definition of “points and fees,” by deleting the phrase “maintain the
outstanding balance for the term of the loan.”®

Fourth, the Conference Committee adopted a list of items not
included in the definition of “points and fees” similar to that adopted
by the House.’®! The items were not included so long as the fees are

291. State of Georgia Final Composite Status Sheet, HB 1361, Apr. 12, 2002.

292. HB 1361 (CCS), 2002 Ga. Gen. Assem.

293. Audio Recording of Senate Proceedings, Apr. 12, 2002 (remarks by Sen. Steve Thompson), at
http://www.ganet.state.ga.us/services/leg/audio/2002archives.htm; Audio Recording of House
Proceedings, Mar. 26, 2002 (remarks by Charlie Smith), at
http://www.ganet.state.ga.us/services/leg/audio/2002archives.htm.

294. State of Georgia Final Composite Status Sheet, HB 1361, Apr. 12, 2002.

295. House Votes, supra note 205 (HV 1304).

296. Audio Recording of Senate Proceedings, Apr. 12, 2002, at
http://www.ganet.state.ga.us/services/leg/audio/2002archives.htm.

297. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.

298. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

299. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.

300. Jd

301. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.
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»392 Finally, the Conference Committee

“bona fide and reasonable.
; 49303

made technical changes to the definition of “variable rate loan.

In paragraph (1) of Code section 7-6A-3, the Conference
Committee added “debt suspension coverage” to the list of items that
lenders may not finance in a loan.*®* In Code section 7-6A-5 the
Conference Committee made three changes. First, in paragraph (7),
the Committee prohibited requiring creditors, servicers or its
institutions to make contributions to nonprofit credit counseling
agencies.305 This change was similar to the Powell Amendment in
the House.>®® Second, in paragraph (11), the Committee removed the
requirement of judicial procedure for foreclosure and replaced it with
a requirement of notice to foreclose.*”  This change was similar to
one of the Channell Amendments in the House.’® Finally, in
paragraph (15), the Committee changed the types of loans on which a
notice must appear to all “high-cost home loan documents that create
a debt or pledge property as collateral.”*"

In paragraph (a) of Code section 7-6A-6, the Conference
Committee removed a borrower’s cause of action against sellers of
manufactured homes.’’® This change was similar to one of the
Channell Amendments in the House.>!' In Code section 7-6A-7, the
Committee made two changes. First, in paragraph (e), the Committee
made the right of rescission available to borrowers for five years after
the consummation of the loan.*'? Second, in paragraph (h), the
Committee made the time period within which an action under the

302. HB 1361 (CCS), 2002 Ga. Gen. Assem. :

303. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.

304. ld

305. Id

306. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

307. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.

308. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

309. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.

310. Id

311. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (HCSFA), 2002 Ga. Gen.
Assem.

312. Compare HB 1361 (CCS), 2002 Ga. Gen. Assem., with HB 1361 (SCSFA), 2002 Ga. Gen.
Assem.
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Georgia Fair Lending Act could be brought to four years after the last
payment or five years after the first payment, whichever is earlier.’"

In paragraph (1) of Code section 7-6A-9, the Committee amended
the good faith exemption to allow lenders who violated 7-6A-3(1),
financing insurance, to avoid liability by “returning premiums paid
plus interest charged on the premiums to the borrower.”'* Finally,
the Conference Committee removed Code section 7-6A-12, the
Prevention of Predatory Lending Through Education Act.*'> Senator
Scott of the 36th District, Chairman of the Senate Rules Committee,
was the sponsor of the Educational Act.’'® When the Conference
Committee agreed to remove the Education Act from the Conference
substitute, the Governor’s office agreed to establish the Council by
Executive Order.’"’

After passage, proponents of the bill called it the strongest anti-
predatory lending bill in the country.’'® Modeled after Senator Fort’s
bill and the AARP’s model statute,”’® HB 1361 has lower triggers
and therefore regulates more loans than North Carolina’s predatory
lending law.>?® Additionally, the remedies are stronger than North
Carolina laws, particularly for assignee liability.”*’

Proponents acknowledged some compromises, however. First,
manufactured home sellers were excluded from liability.”** Second,
the prohibition on loan flipping lasts for only five years after
consummation of the loan.*”® Third, a judicial process for foreclosure
was not included in the final bill.*** Finally, HB 1361 preempts all

313. 4

314. Id

315, Id

316. Cheeks Interview, supra note 17, Russ Bynum, Georgia Senate Restores Predatory Lending
Restrictions, ASSOCIATED PRESS, Apr. 3, 2002.

317. Cheeks Interview, supra note 17.

318. Fort Interview, supra note 3; Floyd Interview, supra note 14; Duane Stanford, Lending Bill
Dominates Final Hours, ATLANTA J. CONST., Apr. 13, 2002, at F4;, Duane Stanford, Lending Bill Gives
Victims Legal Clout, ATLANTA. J. CONST., Apr. 14, 2002, at C4.

319. Smith Interview, supra note 11.

320. Floyd Interview, supra note 14.

321. Floyd Interview, supra note 14

322. Fort Interview, supra note 3.

323. Fort Interview, supra note 3; Floyd Interview, supra note 14; Staff, Editorial, Good Predatory
Lending Bill Can Be Even Stronger, ATLANTA J. CONST., Apr. 4, 2002, at AlS5.

324. Smith Interview, supra note 11; Floyd Interview, supra note 14; Duane Stanford, Lending Bill
Gives Victims Legal Clout, ATLANTA. J. CONST., Apr. 14, 2002, at C4.
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local ordinances regarding predatory lending, a compromise included
from the bill’s original introduction.**’

The Act

The Act, which may be cited as the “Georgia Fair Lending Act,”?
adds a new chapter, 6A, to the existing Code section that is intended
to prohibit abusive home loan practices.””’ The Act is divided into
three sections. Code section 7-6A-2 of the Act provides definitions
for certain words and phrases used in the Act.>*® While some of the
words defined are common in the home loan industry, like points and
fees, including premiums for credit life, annual percentage rates,
borrower, creditor, the Code section also defines what home loans are
covered by the Act, what constitutes a high cost home loan, and how
rates are determined.’”

Code section 7-6A-3 of the Act outlines prohibited practices and
other limitations on all home loans.>*® Under these rules, creditors
are not allowed to finance loans either directly or indirectly where
any type of credit life insurance coverage provides for the
cancellation of all or part of the borrower's liability in the event of
certain losses; or to finance loans where any life, accident, health, or
loss-of-income insurance without regard to the identity of the
ultimate beneficiary.>®  However, the Act allows insurance
premiums or other charges calculated on a periodic basis that are not
added to the principal of the loan.**?

In addition, Code section 7-6A-3 further bars a creditor from (1)
encouraging or recommending default on an existing loan or debt
prior to and in connection with the closing, planned or otherwise, of a
loan that refinances all and any portion of the exiting loan or debt; (2)
charging a late charge that is not specifically authorized in the loan
documents, or imposing a late charge if the payment is not past due

325. Fort Interview, supra note 3; Floyd Interview, supra note 14; Staff, Editorial, Good Predatory
Lending Bill Can Be Even Stronger, ATLANTA J. CONST., Apr. 4, 2002, at A15,

326. O.C.G.A. § 7-6A-1 (Supp. 2002).

327. 1.

328. O.C.G.A. § 7-6A-2 (Supp. 2002).

329. O.C.G.A. § 7-6A-2 (Supp. 2002).

330. O.C.G.A. § 7-6A-3 (Supp. 2002).

331. M

332. .
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for ten or more days, or imposing a late charge greater than five
percent of the amount of the late payment.”®  Moreover, late
payment charges can only be assessed once with respect to a single
late payment and cannot be charged with respect to any subsequent
payment that would have been a full payment but for the previous
default or late payment charge.>**

Finally, this Code section also prevents creditors from charging
fees to inform a debtor of his or her total loan payoff amount and
requires its release within a reasonable time (i.e., not more than five
days), although a maximum $10 processing fee is permitted if the
information is transmitted via facsimile or within 60 days of the
fulfillment of a previous request for the same information.>*’

Code section 7-6A-4 of the Act prohibits any creditor from
engaging in the unfair practice of loan “flipping.”*** The “flipping”
of a home loan occurs when the creditor makes a covered home loan
to a borrower that refinances an existing home loan, consummated
within the prior five years; however, the refinancing does not provide
any tangible or reasonable net benefit to the borrower.>’ This Code
section of the Act also describes additional practices that will be
presumed to be “flipping” during refinancing transactions.**®

Code section 7-6A-5 of the Act bars creditors from imposing any
prepayment fees or penalties on high-cost home loans or from
charging the borrower after the last day of the twenty-fourth month
following the loan closing.339 The same Code section also prevents
high-cost home loan creditors from (1) scheduling payments which
are more than twice as large as the average of earlier scheduled
payments; (2) including payment terms under which the outstanding
principle balance increases over the course of the loan because the
regular periodic payments do not cover the full amount of interest
due; (3) increasing the interest rate after borrower default; (4)
including terms where more than two periodic payments are
consolidated and paid in advance from the loan proceeds provided to

333. Id.
334, Id.
335. Id,
336. 0.C.G.A. § 7-6A-4 (Supp. 2002).
337. Id.
338. Id.
339. 0.C.G.A. § 7-6A-5 (Supp. 2002).

https://readingroom.law.gsu.edu/gsulr/vol19/issl/g_%i nonline -- 19 Ga. St. U L. Rev. 47 2002-2003

34



Published by Reading Room, 2002

Harris and Nichols: BANKING AND FINANCE Credit or Loan Discrimination; Define and Pro

48 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 19:14

the borrower; (5) compelling the borrower to litigate and/or arbitrate
claims (or defenses) in inconvenient, costly, or more dilatory forums
or limiting any claim or defense, in any way, that the borrower may
have.**

In addition, under this Code section, creditors may not make high-
cost loans without first verifying that the borrower has received loan
counseling advising him or her of the transaction from either the
Georgia Housing and Finance Authority or a counselor with a third-
party nonprofit organization approved by the U.S. Department of
Housing and Urban Development.**' Moreover, creditors are banned
from making a high-cost home loan unless a reasonable creditor
would believe that the borrower is able to make the payments at the
time the loan is consummated given the borrower's current and
expected income, current obligations, employment status, and other
financial resources.® There is a rebuttable presumption in the Act
that the borrower is able to make the payments if, at the time of loan
consummation, the borrower's total monthly debts, including the
amounts under the loan, do not exceed fifty percent of the borrower's
monthly gross income.**

The Act further restricts creditors from paying contractors under a
home improvement contract from the proceeds of a high-cost home
loan unless the creditor receives an affidavit from the contractor
indicating that the work is complete and the proceeds are distributed
in an instrument payable to the borrower or jointly to the borrower
and the contractor’*® The borrower can also elect payment
distribution through a third-party escrow agent.’** The Act also
prohibits the creditor from charging the borrower any fees to change,
renew, extend, or defer any payment due under the terms of a high-
cost home loan.**

The Act obligates the creditor to provide notice of intent to
foreclose in writing by certified mail, return receipt requested, to the

340. Id.

341. Id.

342, Id.

343, Id

344, Id. The affidavit must comply with the requirements of O.C.G.A. § 44-14-361.2 (2002). /d.
345. O.C.G.A. § 7-6A-5 (Supp. 2002).

346. Id.
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borrower's last known address.>*’ It also requires the creditor to

inform the borrower about his or her right to cure the default and its
terms, including potential attorney fees, deadlines, and creditor
contact information to dispute a foreclosure.’*® However, if the
borrower cures the default, the creditor must nullify any acceleration
fee obligation imposed on the borrower and reinstate the borrower to
the same position as if the default did not occur.**’

Finally, Code section 7-6A-5 further bars the creditor or loan
servicer of a high-cost loan from enforcing any provision that permits
it, in its sole discretion, to accelerate the indebtedness.>*® It also
mandates that all high-cost home loan documents that create a debt or
a pledge property as collateral contain a notice, in a conspicuous
manner, on the first page that informs all readers: “This is a mortgage
subject to the special rules under the ‘Georgia Fair Lending Act.’
Purchasers or assignees of this mortgage may be liable for all claims
and defenses by the borrower with respect to this mortgage:.”35 :

Code section 7-6A-6 of the Act informs any creditor, assignee, or
holder of a high-cost home loan of the potential liabilities it may face
if a home loan is made, arranged, or assigned by a person selling
home improvements.>®® Under this part of the Act, the borrower may
assert all affirmative claims and any defenses against the creditor,
assignee, or holder in any capacity that the borrower may have
against the seller or home improvement contractor.”> Moreover, any
future purchasers of high-cost home loans are subject to all claims
and defenses with respect to the loan that a borrower could assert
against the original creditors of the loan.>* Code section 7-6A-6 also
permits the borrower of a covered home loan to assert a violation of
the Act against any creditor or servicer after the borrower receives
notice of acceleration or foreclosure or if the borrower is in default
more than sixty days.”>> Subsection d of Code section 7-6A-6 also

347. Id. Such notice must be sent at least 14 days prior to the publication of the legal advertisement
required by O.C.G.A. § 44-14-162 (2002).

348. Id.

349. Id.

350. Md.

351. O.C.G.A. § 7-6A-5 (Supp. 2002).

352. O.C.G.A. § 7-6A-6 (Supp. 2002).

353. Id.

354. 1d

355. Id.
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makes it a violation of the Act for any person to divide a loan
transaction into separate parts or structure a transaction as an open-
ended loan to evade provisions of the Act.>*®

Code section 7-6A-7 of the Act outlines the type of damage
liability expected in the event of a violation.”” Under this section,
borrowers will be entitled to actual damages, including consequential
and incidental damages; statutory damages equal to the recovery of
two times the interest paid under the loan and forfeiture of interest for
any violation of Paragraphs (1) or (2) of Code section 7-6A-3, 4, or
5; punitive damages subject to Code section 51-12-5.1; and costs and
reasonable attorney fees.””®  Borrowers may also be granted
injunctive, declaratory, or other equitable relief.’”

The Act further provides borrowers with the right of rescission for
any violation of paragraph (1) of (2) of Code section 7-6A-3, or any
violation under Code sections 7-6A-4 or 7-6A-5 at any time during
the term of the loan not to exceed a period of five years after the
loan's consummation.*® Moreover, any action sued under Chapter
6A may be brought, by the borrower, within four years of the date of
the last payment made or five years after the date of the first
scheduled payment, whichever is earlier.’®' Though the Code section
provides monetary and possibly equitable remedies to the borrower,
it also indicates that these are not exclusive remedies.’®® The
borrower is also able to pursue any administrative remedies or other
applicable law before proceeding under this Code section.>®

Code section 7-6A-8 empowers the Attorney General, district
attorneys, and banking and finance commissioners with jurisdictional
authority to enforce all provisions of the Act.*®* It also gives the
Insurance Commissioner power to enforce the directives of paragraph
(1) of Code section 7-6A-3.% Violations of this chapter are
considered misdemeanors.’® Persons who knowingly violate it are

356. Id.
357. 0.C.G.A.§ 7-6A-7 (Supp. 2002).
358. Id.
359. Id.
360. Id.
361. Id.
362. Id
363. 0.C.G.A. § 7-6A-7 (Supp. 2002).
364. O.C.G.A.§ 7-6A-8 (Supp. 2002).
365. Id.
366. Id.
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subject to fines up to $1000 per violation, and/or imprisonment not to
exceed six months.>®’

However, Code section 7-6A-9 does not assign violations of the
Act to creditors, servicers, or insurers, when, acting in good faith,
they fail to comply with the chapter's provisions, as long as they
establish that either (1) the creditor or servicer or insurer has offered
appropriate restitution to the borrower within ninety days of loan
closing and prior to receiving any notice from the borrower of the
compliance failure; or (2) the borrower is notified of the compliance
failure and appropriate restitution is offered to the borrower along
with adjustments to the loan within ninety days of discovery of the
compliance failure and prior to receiving notice.*®

Code section 7-6A-10 of the Act specifies that the chapter’s
provisions are severable and are not affected by the invalidation of
any phrase, clause, sentence, or provision.369 Furthermore, Code
section 7-6A-11 restricts any county or municipality from enacting
any law or ordinance that regulates home loan terms or makes the
eligibility of any person or entity to conduct business with the county
of municipality dependent upon the terms of home loans originated
or serviced by such person or e:ntity.3 70

Section 2

The effective date of this Act is October 1, 2002, and will apply to
all home loans made or entered into after that date.>”!

Section 3

This section of the Act repeals any other laws and parts of laws
that are in conflict with this Act.’”

367. Id.

368. O.C.G.A. § 7-6A-9 (Supp. 2002). Compliance failure must be unintentional and result from a
bona fide error like clerical, calculation, computer malfunction and programming, and printing errors.
Id. Errors of legal judgment with respect to a person's obligations under this chapter are not bona fide
errors. Id.

369. O.C.G.A. § 7-6A-10 (Supp. 2002).

370. O.C.G.A. § 7-6A-11 (Supp. 2002).

371. Id.

372. Id.

https://readingroom.law.gsu.edu/gsulr/vol19/issl/g_%i nonline -- 19 Ga. St. U L. Rev. 51 2002-2003

38



Published by Reading Room, 2002

Harris and Nichols: BANKING AND FINANCE Credit or Loan Discrimination; Define and Pro

52 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 19:14

Opposition

The banking and lending industry opposed HB 1361. This
industry donated significant money to the major supporters of HB
1361, except Senator Fort.3™ The industry donated $266,000 to
Governor Barnes, $8000 to Senator Cheeks of the 23rd District, who
was Chairman of the Senate Banks and Financial Institutions
Committee, and $8000 to Representative Parrish of the 144th
District, who was Chairman of the House Banks and Banking
Comnmittee.’’* Additionally, Senator Thompson of the 33rd District
and Representative Smith of the 175th District, both Floor leaders for
the Governor and the sponsors of HB 1361 in their respective
chambers, owned stock in banks.}”?

The arguments against regulating predatory lending were varied.
For instance, Senator Cagle of the 49th District argued that banking
was already heavily regulated, though he voted for HB 1361.°7°
Representative O’Neal of the 139th District said that a predatory
lending bill would diminish people’s access to loans and jeopardize
the economy.>”’

Some lobbyists opposed HB 1361. Jane Goodman, regional vice
president of the Community Mortgage Services in Smyrna, said HB
1361 would harm first time homebuyers.’’® B.J. VanGundy,
lobbyist for mortgage brokers, said that HB 1361 made fees so low
that brokers could not make money.*” Van Gundy also said that HB
1361 would discourage loans to poor people.**°

Still, not all bankers opposed HB 1361. Joe Brannen, president of
the Georgia Bankers Association, supported the Senate Committee

373. James Salzer, Lending Bill Brings Out Lobbyists, ATLANTA. J. CONST., Mar. 31, 2002, at C1.

374. Id.

375.1d.

376. Russ Bynum, Georgia Senate Restores Predatory Lending Restrictions, ASSOCIATED PRESS,
Apr. 3, 2002.

377. Andy Peters, Warner Robbins Legislator Criticizes Predatory-Lending Bill, MACON
TELEGRAPH, Apr. 3, 2002, at 6.

378. Barnini Chakraborty, Senate Committee Restores the Governor’s Predatory Lending Bill,
ASSOCIATED PRESS, Mar. 28, 2002.

379. Jim Salzer, Serate Parnel Clears Amendments From Predatory lending Measure, ATLANTA, J.
CONST., Mar. 29, 2002, at C7.

380. lim Galloway, House Panel Silences Critics of Lending Bill, ATLANTA. J. CONST., Mar. 21,
2002, at C4.
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version of HB 1361.°®' Mo Thrash, a lobbyist with the Mortgage
Bankers association of Georgia, said when HB 1361 was introduced
that the Association “generally speaking . . . is in support of the
Governor’s bill.”?
Leetra Harris
Brian Nichols

381. Bamini Chakraborty, Senate Committee Restores the Governor’'s Predatory Lending Bill,
ASSOCIATED PRESS, Mar. 28, 2002.

382. Kyriaki Venetis, Georgia Introduces Anti-Predatory Bill, NATIONAL MORTGAGE NEWS, Feb. 25,
2002, at 9.
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