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been brutally reminded of the need to ““decentralize intellectual
property.””'® Psychologically, workers are placing a higher value on
being close to friends and family.m As a result, employees and
employers are turning to telecommuting for both emotional comfort
and business preservation.171 One commentator has even expressed
America’s need for telecommuting by drawing an eerie comparison
with terrorist “worksites,” stating:

I do not understand why business cannot be done
successfully from a virtual workplace in virtual New York
with full videoconferencing facilities, when Osama bin
Laden and Al Qaida [sic] can carry on their worldwide
activities so successfully from the caves of a primitive
country like Afghanistan. It is time to learn from the
terrorists.' 2

The potential downside to a full scale worker retreat into the
“caves” of their own homes is that association through a team type
concept can also provide comfort in times of stress.'” “lI]f everyone
is home, ‘you lose the benefit of having other people around you.’””4
Further, “[s]Jome telecommuters report feelings of isolation,

169. Joyce, supra note 166, at E1 {quoting Chuck Wilsker of International Telework Association &
Council; reporting that a Society for Human Resource Management study done following 9-11
indicated that 14% of human resource executives surveyed believe telecommuting would *“*be preferred
or will grow at a faster rate pace than previously expected.””). Gil Miller, Vice President of the Center
for Telecommunications and Advanced Technology at Mitretek Systems Inc., stated that 9-11
highlighted the fact that telecornmuting “makes good business sense. You're able to conduct business in
the face of whatever tragedy.” Jd.

170. Torri Minton, Telecommuting From Terror/More Working From Home After Sept. 11 Attacks,
S.F. CHRON., Oct. 28, 2001, at W1.

171. Id.; see also Stephen Barr, Terrorism, Anthrax Crises Heighten Lawmakers’ Desire to Expand
Telecommuting, WASH, POST, QOct. 22, 2001, at B2 (“The virtual reality of telecommuting scems closer
to reality after the Sept. 11 terrorist attacks and the anxiety caused by the discovery of anthrux in
congressional and postal offices.”); Joyce, supra note 166, at E1; Lewis, supra note 168.

172. N.D. Batra, New York, Virtval New York, STATESMAN (India), Nov. 19, 2001. Profcssor Batra is
a Professor of Communications at Norwich University, Vermont. Jd.

173. Joyce, supra note 166, at E1.

174. Id. (quoting Jean Shaughnessy-Hodges of Freeman Business Solutions, a Potomac, Maryland-
based business management firm).
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alienation and lack of support”™’> Teleworking is clearly not a
panacea for the multitude of challenges workers will face following
9-11. However, offering it as an option may elevate workers’ job
satisfaction and emotional well-being. In light of these new
pyschological and strategic demands for an alternative workplace
paradigm, the future of any obstacle impeding the success of
teleworking appears dim. The events of 9-11 brought life into razor-
sharp perspective for many Americans. Consequently, the public’s
interest in home office injuries may be diminished in the face of such
unspeakable horrors lurking elsewhere.'”® Americans may in fact be
more willing to work at home, at their own risk, in exchange for
peace of mind.

3. The Ergonomics Fiasco

The ergonomics debacle further fueled the 2001 teleworking fire
by drawing attention to OSHA’s rulemaking processes.” In
particular, OSHA justified its authority to promulgate the ergonomics
rule under the general duty clause in the OSH Act.'™ The general
duty clause establishes that “[e]ach employer . . . shall furnish to each
of his employees employment and a place of employment which are
free from recognized hazards that are causing or are likely to cause

175. Swink, supra note 10, at 863 (citing More on Telecommuting, OR. EMP. L. LETTER, May 2000,
available in LEXIS, News Library, Emplaw database).

176. See Phan, supra note 12, at C14 (quoting Bob Timm, an editor at About.com in Manhattan, as
saying: “A Tot of people’s personal priorities have changed. . . . [Afler 9-11] I was . . . opprehensive
about spending as much time in the city as I was before. [Working from home outside of Manhattan]
you don’t worry about entering Penn Station 10 times a week and thinking about what might be waiting
for you there.™).

171. Making Sense of OSHA Rulemaking: A Thirty Year Perspective: Hearings Before the Subcomm.
on Workforce Protections of the House Comm. on Education and the Workforce, 107th Cong. (2001)
(statement by Subcommittee Chairman Charlie Norwood) (stating his belief that Congress’ response to
the ergonomics rule represented a “point of critical mass when it comes to OSHA rulemaking™ and
referencing those events as a primary impetus for the hearings) [hereinafter Norwood Testimony).

178. See Eugene Scalia, Ergonomics: OSHA's Strange Campaign to Run American Business,
6 NAT'L LEGAL CTR. WHITE PAPER 22-31 (1994) (discussing the problems with OSHA's propesal for
national ergonomics standards, and reliance upon the general duty clause when little scientific data was
avzilable to support the asserted need for regulations).
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death or serious physical harm to his employees.”l79 That method of
justification, however, raises substantial constitutional issues—such
as whether the authority and discretion inherent in such nonspecific
statutory language represents an improper delegation of power to
OSHA.'®

IV. AGENCY RULEMAKING AND JUDICIAL REVIEW

The OSHA advisory letter and subsequent directive regarding the
application of the OSH Act to the home worksite is an example of
what some call “[rJulemaking through the back door.”'®' The fact that
there is strong congressional opposition to the idea of OSHA in the
home,'® and that the OSH Act by all accounts was intended to
regulate industrial worksites'> raise the issue of whether OSHA
overreached its rulemaking authority in issuing the decision.’

Administrative agencies typically perform legislative, judicial and
enforcement functions.'® When disputes pertaining to the
enforcement of the OSH Act arise, the Occupational Safety and
Health Review Commission (OSHRC) is empowered to adjudicate
the dispute.'® In essence, Congress created the OSHRC as a check on
OSHA'’s power to enforce its own rules.'¥” However, the efficacy of
that precaution has been questioned, given the Supreme Court’s
traditionally deferential treatment of administrative rulemaking.188 In

179. 29 U.S.C. § 654(a)(1) (1994).

180. See Scalia, supra note 178, at 25; see also Grayned v. City of Rockford, 408 U.S. 104, 108-09
(1972).

181. April 2000 Sapper Testimony, supra note 20.

182. See discussion supra Part [IL.D (reviewing the numerous bills proposed in the 106th Congress
that expressly prevent the application of the OSH Act to private home worksites).

183. See discussion supra Part LA; January 2000 Sapper Testimony, supra note 29,

184. See January 2000 Sapper Testimony, supra note 29.

185. NICHOLAS A. ASHFORD & CHARLES C. CALDART, TECHNOLOGY, LAW, AND THE WORKING
ENVIRONMENT 59 (Revised ed. 1996).

186. See id. at 60.

187. See April 2000 Sapper Testimony, supra note 20.

188. See id.; John F. Manning, Constitutional Structure and Judicial Deference to Agency
Interpretations of Agency Rules, 96 COLUM. L. REV. 612 (1996); see, e.g., Martin v. OSHRC, 499 U.S.
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fact, some commentators suggest that OSHA abuses the judicial
deference it is afforded by circumventing the notice and comment
requirements administrative agencies typically must follow pursuant
to the Administrative Procedure Act.'®

The deferential standard afforded to administrative rulemaking is
evidenced in the holdings of Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc.,'*® Bowles v. Seminole Rock & Sand
Co.,”" and Martin v. OSHRC."? In Chevron, the Supreme Court
evaluated the Environmental Protection Agency's interpretation of
“stationary source” in the Clean Air Act Amendments of 1977.% I
upholding the validity of the interpretation, the Court outlined a two-
part inquiry to be used during judicial review of an administrative
agency’s interpretation of the statute it administers.'”® The first
question is “whether Congress has directly spoken to the precise
question at issue. . .[and] if the statute is silent or ambiguous [on] the
specific issue . . . [the second question is] whether the agency’s
answer is based on a permissible construction of the statute.”'>>

In Bowles, the Administrator of the Office of Price Administration
brought suit against 2 manufacturer of crushed stone for violating the
Emergency Price Control Act.!?® There, the Court asserted that
although the Constitution and Congress’ intent “may be relevant . . .
[but] the ultimate criterion [in interpreting an ambiguous
administrative regulation] is the administrative [agency’s]

144 (1991) (“CF&I"); Chevron US.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984);
Bowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945).

189. See Administrative Procedure Act, 5 U.S.C. §§ 551-58 (1994); April 2000 Sapper Testimony,
supra note 20; James N. Christman et al., Courts Skould Not Defer to Agencles’ Interpretation of Thelr
Own Rules, LEGAL BACKGROUNDER, May 12, 2000.

190. 467 U.S. B37 (1984).

191. 325U.8. 410 (1945).

192. 499 U.S. 144 (1991).

193. See 467 U.S. at §39-40.

194. Seeid. at 842-43.

195. Seeid.

196, 325U.S.at412.
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interpretation . . . unless it is plainly erroneous or inconsistent with
the regulation.”197

Finally, in Martin (“CF&I’),"”® the Court specifically- addressed
OSHA'’s rulemaking parameters.199 There, the Court stated that the
OSHA Secretary’s interpretations would be upheld against the
OSHRC’s interpretations if found to be “reasonable.”® In other
words, OSHA gets the benefit of the doubt when it engages in
statutory interpretation.’®' Critics have suggested that with this
decision, the Court “emasculate[d]”* the OSHRC, tilting the
balance of power in favor of the executive branch.**® Commentators
have suggested that because administrative agencies “[know] that
they can act almost with impunity,” they “create law without
following statutorily prescribed procedures.”204 In particular, some
analysts suggest the CF&I decision provides a legal foundation that
“encourages OSHA to resolve major policy issues in secretly-written
interpretation letters and compliance directives™® like the very ones
at issue in this Note.

OSHA’s response to the teleworking controversy belies an
awareness that the agency may have overstepped its bounds.2” An

197. Id. at414.

198. 499 U.S. 144 (1991).

199. Seeid.

200. Id. at 155-59.

201. See April 2000 Sapper Testimony, supra note 20; see also Christman et al., supra note 189;
Manning, supra note 188.

202. April 2000 Sapper Testimony, supra note 20.

203. See Christman et al., supra note 189 (arguing that this deference may not be justified in the “real
world” and that the deference is most egregious when agencies are “empowered, first, to create
regulations and then, in case they have second thoughts, to interpret them as they see fit”"); April 2000
Sapper Testimony, supra note 20 (stating that “[tJhe CF&I Steel decision upset the balance of power
that Congress carefully wrote into the statute . . . [and] undermines the rulemaking process™).

204. Christman et al., supra note 189 (citing Judge Williams’ portion of the opinion in Michigan v.
EPA, 213 F.3d 663 (D.C. Cir. 2000), cert. denied, Appalachian Power Co. v. EPA, 532 U.S, 903
(2001)).

205. See April 2000 Sapper Testimony, supra note 20.

206. See Senators Cail on Herman to Reform Standard Interpretation Letter Procedures, 30 O.S.H.
Rep. (BNA) 485 (May 18, 2000) (reporting that the teleworking controversy slowed OSHA's issuance
of interpretation letters from fifty-eight during January through April 1999 to a mere ten during the
same period in 2000) [hereinafter Senators Call].

U L. Rev. 982 2001-2002
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internal audit of the Department of Labor’s Office of the Inspector
General (OIG) recently revealed that OSHA is now ‘“revising its
internal policies and procedures to strengthen requirements for letters
‘which provide interpretations of the OSH Act or significantly
expand on existing policies.”’zm The OIG effectively slapped
OSHA's hand in the report by making five specific recommendations
to guide OSHA in that internal inquiry.208 Most relevant to this
discussion are the first two recommendations: 1) “OSHA. should
develop written procedures that specifically govern the preparation
and processing of interpretation letters,” and 2) “Language in OSHA
directives that clouds the policy role of interpretation letters should be
clarified. %

Coincidentally, in the same year that OSHA faced the ergonomics
failure and the teleworking controversy, the OSH Act celebrated its
thirtieth birthday. Although it was the landmark year that prompted
the House Subcommittee on Workforce Protections to hold hearings
on the topic of OSHA rulﬁcmaking,210 the ergonomics and teleworking
issues also encouraged the discussion.”’' While this age-old debate
over OSHA’s authority continues, the need and desire for teleworking
increases.”'2 Until the issue is resolved, the business world must find
a workable arrangement that adequately protects employee rights but
limits employer liability. A reevaluation of basic employment and
contract doctrines may provide some guidance toward that end.

207. Id. (quoting the OIG audit).

208. Id.

209. Id.

210. Norwood Testimony, supra note 177. Chairman Norwood opened the hearings by saying
‘We are here today to discuss a topic of endless fascination, frustration and complexity —
OSHA'’s standards rulemaking process. I say fascination because it has been a constant
source of wonder to me how it is that everything Congress manages to legislate seems to
get tumned on its head in the regulatory process. [ say frustration because it scems to me
there isn’t much of anyone these days, I dare say on both sides of the aisle, who is
completely satisfied with OSHA’s rulemaking efforts.

Id.
211, I
212. SeesupraParts 11, MLE.2.
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One of the primary goals of our legal system is to provide relief for
injured people.”’> When new legal issues arise, such as the question
of employer liability in the home, it is often unclear which path will
lead most directly to that end. Reviewing some basic employment law
doctrines may help clarify whether alternative legal remedies
adequately address teleworkers’ occupational safety and health needs
or whether OSH Act compliance is the best way to protect those
interests.”'

A. The Employment Relationship

1. General Tenets

The doctrine of master-servant liability is classic American
jurisprudence.zw Traditionally, the common law duties of an
employer for the protection of his employees included, among others,
“[t]he duty to provide a safe place to work,'® and “{t]he duty to
promulgate and enforce rules for the conduct of employees which
would make the work safe.”?'” Contrary to the time when employees
expected broad “Big Brother” ’-type protections from their
employers, modemn employees seem more concerned about protecting
their own privacy rights.?'19

Understanding the nature of the employment relationship will help
clarify whether and how employers may be held responsible for their

213. See generally W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS (5th ¢d.
1984).

214. See Swink, supra note 10, at 858-59 (arguing that “existing employment law doctrines could,
and should, be applied to telecommuters™).

215. See KEETON ET AL, supra note 213, at 568-69, 571.

216. Id. at 569.

217. Id.

218. The concept of “Big Brother” came from the novel /984 by George Orwell. The term has
become identified with “[a] ruthlessly oppressive or authoritarian state, organization, or leader.” THE
AMERICAN HERITAGE COLLEGE DICTIONARY 136 (34 ed. 1997).

219. See KEETON ET AL., supra note 213, at 849-54.
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employees. Ultimately, the employment relationship is a contractual
one.””’ Contract language alone, however, is not always determinative
of the relationship between the parties.221 In most cases, a variety of
factors must be weighed to determine a worker’s precise status and
thus the hiring party’s concomitant liability.”

If a worker is classified as an independent contractor rather than an
employee, the employer may be relieved of a certain amount of
liability.223 For example, employees, but not contractors, are generally
protected from discrimination under Title VII of the Civil Rights Act
of 1964, the Age Discrimination in Employment .»‘-‘act,224 and the
Americans with Disabilities Act.?”’ In addition, certain wage, hour,
unemployment, and workers’ compensation laws apply to employees
but not independent contractors.??®

2. Defining “Employee’”’

Several fraditional tests are used to determine whether an
individual is classified as an employee under state or federal laws.”’

a. Right to Control Test

The Restatement (Second) of Agency defines a “servant” as “a
person employed to perform services in the affairs of another and
who with respect to the physical conduct in the performance of the
services is subject to the other’s control or right to control.”**® One of
the factors often considered in determining the degree of control over

220. See ROTHSTEIN ET AL., supra note 22, at 75.

221. Seeid.at83.

222. Seeid. at 545-50.

223. See Myra H. Barron, Who's an Independent Contractor? Who's an Employee?, 14 LAB. LAW.
457 (1999).

224. See id. at 457; see also Age Discrimination in Employment Act of 1967, 29 US.C. §§ 621-34
(2000).

225. See Barron, supra note 223, at 457; Americans with Disabilities Act of 1990,42 U.S.C. § 12101
(1994).

226. See Barron, supra note 223, at 457-58.

227. Seeid.

228. RESTATEMENT (SECOND) OF AGENCY § 220(1) (1958).

HeinOnline -- 18 Ga. St. U L. Rev. 985 2001-2002

31



Georgia State University Law Review, Vol. 18, Iss. 4 [2002], Art. 6

986 GEORGIA STATE UNIVERSITY LAW REVIEW  [Vol. 18:955

the worker is the extent to which the employer supplies the work
tools or the actual work p]ace.229 The right to control test, originally
developed to define the parameters of an employer’s tort liability, is
currently the test used by the Internal Revenue Service (IRS) to
determine whether employers have obligations for certain workers.?*

b. Economic Reality Test

The economic reality test is a broader test that “looks to all the
circumstances involved to determine the economic reality of the
workplace situation. . . . The rationale of this test is that it is
important to compensate or provide protection to those who look to
their employer for financial security and well-being.”23l

The economic reality test is used to determine whether a worker is
an employee for purposes of evaluating liability under the Fair Labor
Standards Act (FLSA) due, in part, to the broader definitions of
employer and employee in that legislation.232 This is also the test
most often used to evaluate liability under the OSH Act.?**

c. Hybrid Test

The hybrid test combines elements of both the right to control and
the economic reality tests and is often utilized to evaluate liability

229. See Barron, supra note 223, at 459.
230. Seeid. at 459, see also Employment Taxes and Collection of Income Tax at Source, 26 C.F.R. §
31.3401(c)-1(b) (2001), which states that
the relationship of employer and employee exists when the person for whom services arc
performed has the right to control and direct the individual who performs the services .. . .
. it is not necessary that the employer actually direct or control the manner in which the
services are performed; it is sufficient if he has the right to do so . . . . Other factors
characteristic of an employer . . . are the fumishing of tools and the furnishing of a place
to wark to the individual who performs the services. . . . if an individual is subject to the
control or direction of another merely as to the result to be accomplished by the work and
not as to the means and methods for accomplishing the result, he is not an employee.
Id.
231. See Barron, supra note 223, at 460.
232. See id. at 466; Fair Labor Standards, 29 U.S.C. § 203(e)}(i) (1994) (defining employee as “any
individual employed by an employer™).
233. See, e.g., Loomis Cabinet Co. v. Occupational Safety and Health Review Comm’n, 20 F.3d 938
(9th Cir. 1994),
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under anti-discrimination statutes.”* Despite the more intriguing

aspects of the teleworking issue, determining whether an individual is
an “employee” is the first step in ascertaining what rights,
responsibilities, and legal remedies exist for both master and
servant.

B. Alternative Legal Remedies to Ensure Worker Safety
1. Workers' Compensation

Depending upon their status as defined under one of the preceding
definitions, teleworkers may be protected under workers’
compensation laws.”® Workers’ compensation statutes were enacted
nationwide in an effort to provide ‘“adequate, predictable, and
efficient remedies” for employees who had suffered work-related
injuries or disease.”®” Such statutes differ from the OSH Act in
several ways. First, these are state laws.”® Second, the OSH Act is
designed to prevent injuries and illness while workers’ compensation
is designed to compensate an injury or illness that has already
occurred; in other words, the distinction is between prevention and
rehabilitation.® Third, workers’ compensation provides a no-fault,
or strict liability, remedy240 while OSHA imposes a duty upon
employers to provide a safe worksite.”*' Finally, while workers’
compensation is delivered directly to the worker,”* relief for an

234. See Barron, supra note 223, at 460.

235. Seegenerally KEETON ET AL., supra note 213.

236. See ROTHSTEIN ET AL., supra note 22, at 542-45. Workers® compensation usually only covers
individuals who meet a statutory definition of “employee.” Independent contractors are usually
excluded from coverage. Also, certain employers may be exemnpt from workers® compensation laws if
they employ very few people. Id. See generally Swink, supra note 19, at 858-59.

237. See ROTHSTEIN ET AL., supra note 22, at 536.

238. Seeid.

239. Seeid.

240. Seeid. at 539.

241. See29 U.S.C.A. § 654(a)(1) (1994).

242. Successful workers' compensation claims usually result in the worker receiving a percentage of
his pre-injury wage for a period of time determined by the severity of his injury. See, e.g., 0.C.GA.
§ 34-9-260. See generally ROTHSTEIN ET AL, supra note 22, at 628.
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OSHA violation less tangibly benefits the employee in the form of
employer fines or enhanced company compliance.243 Employers also
benefit from workers’ compensation laws by virtue of limited liability
and tort immunity.***

Workers’ compensation statutes seem to focus more on the nature
of the work rather than the work place,245 and employees may even be
compensated if they are injured while traveling for business or
attending employer-sponsored social events.>*® Analysts speculate
that “[o]ne of the next major battles in the workers’ compensation
arena will be ‘whether an injury (or illness) that occurs during home-
based employment [will be considered to be] an injury arising out of
and in the course of employment.””" No state currently has workers’
compensation legislation regarding the application of workers’
compensation laws to telecommuters.”*® However, considering the
amount of attention the issue has received in Congress in the context
of the OSH Act, workers’ compensation legislators might be wise to
begin drafting their own legal framework.

2. Traditional Tort Claims and Defenses

Traditional tort claims for negligence based on an employers’
general duty of care may augment any workers’ compensation

243. See generally 29 U.S.C. § 666 (1994).

244. See ROTHSTEIN ET AL., supra note 22, at 541.

245. See id. at 573 (“The . . . majority of state workers® compensation laws require claimants secking
benefits to demonstrate . . . that they sustained injuries during the course of their employment, . . . [and)
that their conditions arose our of their employment.”™).

246. See id. at 561-64 (citing Schneider v. United Whelan Drug Stores, 135 N.Y.S.2d 875, 876 (App.
Div. 1954) for holding that

when an employee is required to travel to a distant place on the business of his employer
and is directed to remain at that place for a specified length of time, his status as an
employee continues during the entire trip, and any injury occurring during such period is
compensable, so long as the employee at the time of injury was engaged in a reasonable
activity).

247. Swink, supra note 10, at 873 (second alteration in original) (quoting OSHA Issues Guidance on
Home-based Work Sites, N.H. EMP. L. LETTER (July 2000)).

248. Id
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provisions for teleworkers injured at home.* Products liability

claims are also available if equipment used by teleworkers
malfunctions.”® Additionally, the privacy issues previously discussed
might be remedied by the tort of intrusion upon another’s
seclusion.””’ If the regulation of the home worksite is left to
traditional common law remedies, employers may be able to raise
traditional defenses such as contributory negligence or that the

worker assumed certain risks by choosing to work at home.”

C. Benefit of the Bargain

“Regardless of the selection criteria or method used to create it, the
employer-employee relationship is a contractual relationship”zs3 and
contractual relationships are based upon a theory of bargaining.zs4 In
companies where teleworking thrives today, employers and
employees have reached a mutually beneficial agreement that seems
to equally satisfy the interests of both parties.zss Perhaps foregoing
OSHA protection in the home could be viewed as a type of
consideration extended in exchange for an employer’s loss of

physical control over the employee.”® Most of these companies

249. See ASHFORD & CALDART, supra note 185, at 459-60 (discussing the use of tort remedies to
compensate for occupational injuries and discase and outlining the basic cause of ection that the injured
worker would have to prove as follows:

(1) that the defendant is ligble for the injury in question (generally, either because the
defendant has committed negligence, or because strict liability applies), (2) that the
actions of the defendant proximately caused the injury, and (3) that the plaintiff suffcred
aciual damages (economic, physical, or psychological) as a result of the injury).

250. Seeid. at469.

251. See KEETONET AL., supranote 213, at 854.

252, Seeid.

253. ROTHSTEIN ET AL., supra note 22, at 75.

254. See generally JOHN D. CALAMARI & JOSEPH M. PERILLO, THE LAW OF CONTRACTS 168-80 (dth
ed. 1998) (describing the theory of bargaining underlying consideration in contragting).

255. See Boyd, supra note 9; Paul Testimony, supra note 8.

256. See CALAMARI & PERILLO, supra note 254, at 168-169. This classic summary cutlined the three
requirements necessary to establish a binding “bargained-for exchange,” as follows:

(a) The promisee must suffer legal detriment; that is, do or promise to do what the
promisee was not legally obligated to do; or refrain from doing or promise to
refrain from doing what the promisee is legally privileged to do.
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handle the potential problem of at-home injuries via workers’
compensation”>’ and waivers of liability.258 Effective screening of
candidates, training, and education of the individuals on both sides of
the equation, seem to be the basic building blocks of successful
private programs.”” As Secretary of Labor Elaine Chao stated

OSHA [had] a finite budget of $425.4 million in FY 2001.
It is impossible to inspect every workplace with this limited
budget. This money is more effectively spent, and protects
more workers, if it is focused on prevention efforts.
Prevention, education and training are the most effective
methods for providing the maximum amount of protection
to the greatest number of workers.?®

The following pioneering methods may prove effective in
establishing a satisfying quid pro quo for employers and employees
by improving the environment, reducing employer costs and keeping
OSHA out of the home. In addition, these model arrangements
support the type of grassroots effort Congress encouraged in the mid-
1990s,”®! and the type of limited govermment sought by the Bush
administration.”® President Bush has described his vision in this way:
“Government has a role, and an important role. Yet, too much

(b) The detriment must induce the promise. The promisor must have made the promise
because the promisor wishes to exchange it, at least in parst, for the detriment to be
incurred by the promisee.

(c) The promisee must induce the detriment. This means . . . the promisee must know
of the offer and intend to accept.
Hd. (footnotes omitted).

257. SeesupraPart V.B.1.

258. See OSHA's Teleblunder, 16 BUS. J. - SACRAMENTO 30 (Jan. 14, 2000).

259. See Intemnational Telework Association & Council Web site, at htips//www.telecommute.org
(last visited Sept. 10, 2000); Swink, supra note 10, at 899-960 (“A well-written telecommuting
agreement may resolve some legal issues before they arise.”).

260. Chao Testimony, supra note 123.

261. SeesupraPart LB.

262. President’s Address Before a Joint Session of the Congress on Administration Goals,
37 WEEKLY COMP. PRES. DOC. 351357 (Feb. 27, 2001).
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government crowds out initiative and hard work, private charity and
the private economy. Our new governing vision says government
should be active, but limited; engaged, but not overlzaem'ing.”263

D. Work Smart Proce.s'.sz'54

The goal of the Work Smart model is to empower teleworkers
“with the means and responsibility for ensuring the work can be
performed safely . . . [because then] they are in the best position to
create their own safe work environment and to identify changes in
that environment that require a change in work habits.”?*® This plan,
which has been implemented for teleworkers at the U.S. Department
of Energy in Washington State,”®® includes five basic steps to be
implemented by the worker and approved by the employer:

1.Identify and document the work activities to be
performed;

2. Identify and document the hazards associated with those
activities;

3. Identify (or create) standards for safe performance of
work to ensure that the hazards identified in step 2 are
mitigated;

4. Perform the work; and

5. Periodically evaluate the work, hazards, and standards to
ensure a safe environment.”®’

One of Work Smart’s added benefits is that it protects teleworkers’
privacy interests by eliminating the need for in-home inspections

263. Id.

264. Rick Johnson, Working Smart Is No Accident, available at
http:/fwww.gilgordon.com/telecommutesafe/whatsold/safesound/WorkSmartl.html (last visited Jan. 6,
2002).

265. M.

266. Seeid.

267. Seeid.

HeinOnline -- 18 Ga. St. U L. Rev. 991 2001-2002

37



Georgia State University Law Review, Vol. 18, Iss. 4 [2002], Art. 6

992 GEORGIA STATE UNIVERSITY LAW REVIEW  [Vol. 18:955

conducted by either employers or regulatory agencies like OSHA >

The architect of the Work Smart process would prefer that
“teleworkers be completely responsible for their own in-home
safety.””® As he put it, “employers [are] already giving us a big
safety arzl% health benefit, just by providing the telecommuting work
option.”

E. The Oregon Model

Funded by a 1993 grant from the Oregon Department of
Transportation, the Oregon Department of Energy recently completed
a four year initiative to “set up telecommuting programs and resolve
telecommuting issues.””’ The program included the development
and distribution of educational materials introducing the
telecommuting work option.2” Pilot programs were established with
a variety of employers across the state, and then the program was
evaluated to measure its success.*” As part of the pilot program, a
“telework office checklist” was designed to help employees set up
their own work space at home, and a teleworker self-assessment form
was used for potential candidates to determine whether or not
teleworking would be right for them.”*

The study’s findings revealed that Oregon telecommuters have
reduced their weekday auto travel; that formal telecommuting
programs will most likely succeed; that potential telecommuters make
up almost half of Oregon’s work force; and that telecommuting is fast
becoming a popular employment alternative mutually benefitting
employers and employees.275 Both the Work Smart and the Oregon
programs illustrate the types of successful grassroots models of

268. Id.

269. Johnson, supra note 264.

270. Id.

.271. Oregon Office of Energy Report, supra note 7.
272. M.

273. Seeid.

274. Seeid.

275. Id.
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telework arrangements that are cropping up all over the country and
benefit the employer, the employee and the environment.”’® But,
telecommuting is not for everyone.m Prior to establishing this type
of program, employers should carefully screen candidates to ensure
that the situation is a well negotiated and mutually agreeable

. 278
bargain. 7

CONCLUSION

“The final word is trust”?” If employees want to enjoy the
flexibility of working at home, along with better air and less traffic
congestion, they may have to sacrifice the “Big Brother” protections
of OSHA and be more accountable for their own health and safety.”*
Employers who hope to lower absentecism and increase employee
retention in a tight labor market may have to provide some protection
in the form of more training or education relating to safety in the
home. Ultimately, OSHA in the home is unmanageable and does
not provide enough advantages to the employee to make it worth the
intrusion into their privacy.282 Other legal remedies are available to

276. See Paul Testimony, supra note 8 (stating “many companies are experieneing great success at
promoting worker safety by forming partnerships with their employees to determine how best to create a
safe workplace™).

277. Metro Atlanta Telecommuting Advisory Council, Inc., Learn the Basics, at
http-/fwww.matac.org/How_To/Learn_The_Basics/leam_the_basics.htm] (Jast visited Apr. 14, 2002).

278. See id. (suggesting the following telecommuter selection criterion: 1) “a position with portable
tasks” 2) “home conditions conducive to remote work” 3) “‘an acceplable performance and absentesism
record” 4) “employ[ment] with the organization or in the position for an adequate period of time™ 5)
“trust and support of {the candidate’s] immediate manager” 6) *having [a) signed . . . telecommuting
agreement [cjiting the terms and conditions of remote work activity.” Jd.

279. Guil Martin, former Executive Director of the Int'l Telework Assoc. & Council, quoted in
Chapman, supra note 63, at D1.

280. See Paul Testimony, supra note 8 (stating that the “old ‘command-and-control’ model™ of
workplace safety regulations should be replaced with “one that respects the constitution and does not
treat Americans like children in need of the protection of *big brother’ govemment™),

281. See discussion supra Part V.D, E (discussing the successful Work Smart and Oregon models
which relied heavily on training and education of employces who entered their teleworking programs).

282. See Paul Testimony, supra note 8, Representative Paul stated:

there is no evidence that OSHA’'s invasiveness promotes workplace safety [because
although] workplace accidents have declined since OSHA’s creation, OSHA itself has
had little effect on the decline. Workplace deaths and accidents were declining before
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both prevent and rehabilitate employee injuries and illnesses.”® No
consensus has yet emerged as to whether working at home poses a
health and safety risk for teleworkers, but statistical data clearly
demonstrates traffic congestion causes environmental problems.284
Compelling evidence also proves that working at home enhances
employee productivity and quality of life.?®® The OSH Act’s drafiers
did not anticipate this alternative work arrange:ment.286 Encouraging
creative, empowering contract solutions arrived at through private,
equal bargaining between employers and employees is a more
palatable alternative than applying a thirty-year-old statute to the
modern day workplace.

Finally, an awareness of and empathy for the American worker was
unavoidably thrust into our social consciousness by the events of
September 11, 2001 (“9-11).% The tragedy of 9-11 may necessitate
teleworking as a way to embrace traumatized workers, ensure
continuity of business in times of crisis, and reduce the effectiveness
of any future terrorist acts by decentralizing human resources.”® As
Americans search for meaning in the wake of such crisis, forging
more satisfying and empowering employment relationships may well
contribute to our nation’s healing.** Overly intrusive government
regulations should not be allowed to chill a growing trend that could
revolutionize American business.”’ Teleworking arrangements

OSHA'’s creation, thanks to improvements in safety technology and changes in the
occupational distribution of labor.
Id
283. Seediscussion supra Part V.
284. See Oregon Office of Energy Report, supra note 7; Shaw Testimony, supra note 27; Swink,
supra note 10, at 862.
28S. See discussion supra Part IL
286. See January 2000 Sapper Testimony, supra note 29 (stating that OSHA standards *‘were not
designed for homes where the owner is already deeply concerned about his well-being and that of his
family™); Paul Testimony, supra note 8; Shaw Testimony, supra note 27.
287. SeesupraPartV.
288. See discussion supra Part lILE.2.
289. Seeid.
290. Seeid.
291. See discussion supra Parts I, HI.
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objectively reward employers for their enhanced compassion and
sensitivity to quality of life issues, arguably bringing out the best in
business by bringing out the best in people.292 As George Orwell
predicted: “The high sentiments always win in the end, the leaders
who offer blood, toil, tears and sweat always get more out of their
followers than those who offer safety and a good time. When it comes
to the pinch, human beings are heroic.*

Kelli L. Dutrow™

292. Seeid.

293. GEORGE ORWELL, The Art of Donald McGill (1941), reprinted in ‘THE COLLECTED ESSAYS
(1961).

294. The author would like to dedicate this work to her husband, Doug Jackson, with profound
thanks for his infinite patience and encouragement throughout law school and particularly during her
tenure on the Law Review.
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