








Published by Reading Room, 2002

Garth: Tilting the Justice System: From ADR as Idealistic Movement to a

HeinOnline -- 18 Ga. St. U L. Rev. 937 2001-2002



Georgia State University Law Review, Vol. 18, Iss. 4 [2002], Art. 1

938 GEORGIA STATE UNIVERSITY LAW REVIEW  [Vol. 18:927

rights appears to be a return to the arguments of the pre-Mitsubishi
era. There is a counter-attack against the most aggressive supporters
of alternative dispute resolution—those who sought to build
alternatives antithetical to adversarial Iitigation.32 Underneath the
story of formalism and informalism, public and private justice, legal
rights versus alternatives, however, is a more fundamental story of
contests about the appropriate people—including juries—for the
resolution of disputes brought to the courts. It is about which cases
will be channeled in which directions, and about who is accountable
to whom for the results and reputation of the providers. As suggested
in the discussion of Figure 1, the situation has become quite
segmented in terms of lawyers and neutrals. It is useful here to look
more carefully at the relationship between the neutrals and judges and
their potential constituencies.

At the lowest level, we have the ordinary courts and, most
frequently, mandatory mediation. Mediation allows courts to dump
some cases that judges do not want, and it also makes a place for
relatively marginal members of the legal profession to be deputized
as mediators. These individuals succeed in going through a training
session and getting on an appropriate list. There is ofiten an
oversupply of such mediators, and they are willing or coerced to work
for very little material reward. For lawyers who are not frequently
involved in similar cases—for example personal injury—it is difficult
to know just who might be a good or bad mediator for a particular
case. If there is more general accountability, it must come from the
courts themselves or provider organizations that participate. As
Wayne Thorpe suggested at this conference, however, providers such
as JAMS do not want these relatively small cases.”” Small cases do
not justify the fees the provider organizations must charge. Better

32. Richard C. Reuben, Public Justice: Toward a State Action Theory of Alternative Dispute
Resolution, 85 CAL. L. REV. 577 (1997).

33. Wayne Thorpe, Remarks at the Symposium, “Ethics in a World of Mandatory Arbitration,”
hosted by the Georgia State University Law Review (Feb. 14, 2002) (transcript on file with the Georgia
State University Law Review).
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research and monitoring could improve these low-end cases, but it
involves neutrals at the low end of the professional hierarchy and
provides very little incentive for them to do well.

There is some incentive to try to move up, but there are many
fewer places at the next level of neutral. Where choice is permitted,
evidence shows that a relatively few individuals gain the vast
majority of the business of court-referred mediation and contractual
arbitration.>* These must be people acceptable to the parties who are
repeat players or more particularly to the lawyers who provide repeat
business. They must maintain some equilibrium between businesses
(especially insurance defense) and personal injury claimants, but few
others will have enough repeat business to have much input in the
reputations of the “best” dispute settlers. Further, as the business of
providing mediators and arbitrators consolidates around a relatively
few companies, we have to ask who the people are who get invited to
and succeed in JAMS and other similar entities. No research that I
know of answers those questions, but those who have market value
for the providers tend to be those who are broadly acceptable to the
repeat players. We can also surmise that the group of star providers is
older and more male-dominated than the profession at large, and
probably also more so than the state judiciaries.

Part of the evidence concerning the development of the system is
the evolution of personal injury lawyers’ attitudes. The struggle
between business lawyers and personal injury lawyers tends to
revolve around access to the jury system, which helps account for the
hostility of plaintiffs’ lawyers to mandatory arbitration programs that
deprive their clients of juries. But the court programs help the
personal injury lawyers sort out which cases have high enough stakes

34. T have many informal sources for this statement, which also fits the world of intemational
commercial arbitration. DEZALAY & GARTH, supra note 11, at 58-59. Phil LaPorte at the conference
suggested that ten percent of labor arbitrators do ninety percent of the arbitrations. Phil LaPorte,
Remarks at the Symposium, “Ethics in a World of Mandatory Arbitration,” hosted by the Georgia
State University Law Review (Feb. 14, 2002) (transcript on file with the Georgia State University Law
Review).
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to justify full treatment—perhaps even a trial—and those which do
not. There is evidence, for example, that trial lawyers who at first
opposed mandatory mediation in Texas now support it as a way to get
a quick settlement of cases that probably are not worth trying.3 5 They
are notable repeat players, and the “mediators” provide a service to
both sides in the personal injury cases in favor of quick and efficient
disposal of cases that represent relatively little economic value to
plaintiff or defense lawyers. The mediators that become the stars are
those who serve the collective interests of plaintiff and defense
lawyers in finding quick compromise settlements. Other lawyers can
also try to draw on the services of these notables, but it is important
to remember that there are many litigants in this segmented system
who are served potluck.

It is worth comparing this system briefly with the traditional urban
court system. There, judges were appointed for their connections to
the political establishment and not their potential market value;*® they
were supposed to translate general political values into legal decision-
making. They were assigned to cases randomly, so that no litigant, no
matter how privileged, could buy a special justice; relatively poor
litigants might draw first-rate judges. Litigants from particular
neighborhoods could figure that they might get a judge from their
own particular racial or ethnic group. Certainly lawyers rationed their
energies according to the stakes of each case; we should not idealize
the generally low level and relatively informal system that most
courts operated, but decision-makers were not rationed strictly
according to the stakes of the cases and the interests of the repeat-
player lawyers.

At the top of the emerging segmented system is a special high end
that not only commands the best talent and the most resources, but
also orients the entire system toward its definitions of excellence and

35. Communication from Stephen Daniels and Joanne Martin of the American Bar Foundation on
the basis of their studies of the Texas plaintiffs’ bar.

36. We can see this world in ADAM COHEN & ELIZABETH TAYLOR, AMERICAN PHARAOH: MAYOR
RICHARD J. DALEY: HIS BATTLE FOR CHICAGO AND THE NATION (2000).
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high status.”’ The high end is composed of the federal judiciary,
which has now concentrated judicial resources on high stakes,
“bet-the-company™ business cases, and a new group of very high-end
mediators, arbitrators, and others who provide dispute resolution
services to businesses and to courts needing special masters and the
like. This high end serves major business litigants and a small group
of leading class action lawyers in antitrust, securities, and products
liability. The individuals who succeed in moving to this level as
decision-makers or dispute professionals must, in the first place, be
safe for the players of this business world, and they profit because of
what businesses will pay them in the dispute resolution market.*®

The key question is how someone gets to be the person who will be
entrusted with major business cases. When the stakes are high, the
parties will necessarily want someone who is well known.”” That
does not, however, necessarily mean the parties want bias. In this
relatively small world they can only use a biased arbifrator or
mediator once. Instead, they want someone who can be counted on to
listen sympathetically to a story, understand the context, and produce
a reasonable set of outcomes that will not upset the general order of
things. How does someone get to be known and trusted in this sense
by this business world? To campaign too strongly is to appear to be
opportunistic. The approach must be subtle. It helps to come from a
strong corporate law firm, to produce strong writings on corporate
law issues, to have friends or colleagues who will refer “starter” cases
to a trusted novice, or to have served as a judge with a reputation as
safe for business—a reputation far easier to establish coming from a
traditional white male background.40 As Yves Dezalay and I

37. See, eg., Jeffrey W. Stempel, Politics and Sociology in Federal Civil Rulemaking: Errors of
Scope, 52 ALA. L. REV. 529, 623-34 (2001).

38. Someone recently told me that the fees for leading JAMS/Endispute neutrals are $6000-S8000
per day, some of which, of course, goes to the entity.

39. DEZALAY & GARTH, supra note 11, at 34-44,

40. Id. at 35-38. One of our interviewees in the 1990s stated that “[w]hat the law firms are doing
[with ADR] is saying we need a panel of appropriate judges. We need to be able to say 1o our clients,
we can get you the kind of judge that is the kind of judge you think about when you think about going
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suggested in our study of international commercial arbitration, “third
world” arbitrators had to work twice as hard as those from countries
such as Switzerland or the Netherlands to prove that they could be
“neutral.”™' The fear, based on internalized stereotypes, is that those
from third world countries will inevitably be biased against the West,
rather than vice versa. In the same way, those who come from the
business world do not have great difficulty showing that they will not
be biased against those who sue businesses, but those from different
backgrounds have to work hard to show that they are not
antibusiness.

For those on the bench attracted by the potential rewards of private
judging or other forms of ADR, it is vital they gain access to courts
and forums where they can campaign for this kind of reputation. The
incentives encourage them to dump cases that have low stakes
(except for the litigants) or are argued by lawyers whose opinions do
not count in assessments of who is worthy of selection for private
ADR. That is not to say that judges everywhere are consciously
conducting campaigns; however, judges who want to excel will
follow the patterns of behavior of those who are recognized and
rewarded. Despite the lack of research documenting this potential
pattern, it is clear the incentives exist.

Again, to suggest that this set of incentives is not inevitable, we
can compare this pattern to an earlier era where judges gained their
prestige from the quality of their judicial opinions or perhaps from
their role in cleaning up or facilitating opportunity at major public or
private institutions. In the civil rights era, it is not surprising that
judges gained rewards for playing a role in implementing activist
governmental policies. They naturally bent to the values of the time.
They do the same today in an era where everyone wants to be rich,
and business is at the top of the occupational hie:rarchy.42

to court. ...” /d. at 154 n.6. More provocatively, an in-house counsel insisted that ADR was a way to
avoid the spottiness of Clinten appointments made on the basis of “political correctness.” Id. at 155 n.7.
41. M. at219-49.
42. Nicholas Lemann, The Kids in the Conference Room, NEW YORKER, Oct, 18, 1999, at 209.
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This system, as stated before, makes it rational for judges to dump
low economic value cases in favor of cases with higher business
stakes through mandatory ADR or jurisdictional limits, and it makes
it rational to gain a reputation that combines both quality and
business safety. Too much bias toward business would disqualify, but
any hint of antipathy toward business would be even worse. Those
who have the talent and potential platform to go private can often be
expected to follow these incentives. Since large business cases inside
or outside the courts are considered the most challenging and attract
the best lawyers, it makes double sense to have the high-stakes
system shaped for business and for the business of business disputes.
It also suggests that those who are again arguing that the federal
courts have some special obligation to enforce federal rights in civil
rights or securities cases might be missing the most important point—
the federal courts do not want those cases. They are potentially too
numerous and the judiciary wants to save its resources for the cases
that the press, the academy, the major law firms, and legal peers
perceive as more importa.nt.43

There is very little criticism in the literature of this segmentation,
which carves out a litigation and ADR system with its own judges—
public and private—and its own Iav».'yers.44 It devotes considerable
resources to a relatively small number of players who can select from
a mehu of elite players and approaches to handle major disputes. Top
lawyers can use all their skills before judges and other neutrals
selected for their ability to understand and respond to the arguments
of the leading business lawyers.

It is easy to see the allocation of resources toward the top. The
discussion of the people suggests, in addition, that there is a tilt to the
system. It is not, as many critics assert, that the neutrals are biased in
favor of big business or other repeat players; rather, it is that the

43. See ROBERT J. NIEMIC ET AL., FEDERAL JUDICIAL CENTER, GUIDE TO JUDICIAL MANAGEMENT
OF CASES IN ADR 20-37 (2001) (reviewing “types” of ADR cases appropriate for federal review).
44. Weinstein, supra note 12, at 246, 262.
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ambitious neutrals from top to bottom seek to move into the elite
sector, and that the processes of selection into that elite sector reward
those with whom the elite players are comfortable. Comfort, to
repeat, does not mean that the elite business lawyers at the top expect
to win all their cases or gain all their goals from mediation or
arbitration. It means that the top of the system is heavily dominated
by individuals whose background and experiences predispose them to
listen to those arguments with sympathy and to produce results that
will at least make sense to the lawyers and businesses that select
them. Individuals from outside that system—for example,
minorities—are not so likely to be comfortable making their
arguments and proposing solutions, and indeed what they say is far
less likely to “make sense.” The tilt is thus not so much about who
wins and loses, but about what kinds of arguments and solutions are
plausible.

III. EXPLAINING THE CONSTRUCTION OF SEGMENTED JUSTICE—
SLOPPY ADR FOR THE MASSES AND TAILOR-MADE
BUSINESS JUSTICE FOR THE ELITES

One way to make sense of the current system is to go beyond
criticisms and seek to understand how we came to the current
situation. I start with a somewhat simplified portrait of the litigation
landscape in the 1960s and 1970s, a period when the legal profession
worked hard to be part of the team in support of the activist state.*
Within the domain of scholars studying the courts, especially the
federal courts, the focus was on public interest law, “public law
litigation,” “institutional reform litigation,” and more generally civil
rights.‘“5 Law professors, and the emerging law and society

movement, invested their scholarship in finding ways for courts and

45. See Bryant Garth & Joyce Sterling, From Legal Realism to Law and Society: Reshaping Law
Jor the Last Stages of the Social Activist State, 32 LAW & SOC’Y REV. 409, 412-14 (1998).

46. Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976);
Owen M. Fiss, Foreword: The Forms of Justice, 93 HARV. L. REV. 1 (1979).
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lawyers to participate in social reform.*” Owen Fiss suggested that,
indeed, the courts really existed only to promote the development and
implementation of public values, and that other matters—the realm of
the private—could safely be assigned to arbitration, where the only
issue was getting the matters resolved.”® The reigning Supreme Court
doctrine stressed, moreover, the need for the courts to ensure that
matters of public concern not be assigned to private arbitration, for
in the arbitral context there could be no guarantee that the public
law—antidiscrimination, securities protection, antitrust—would be
effectively enforc ed.*

Businesses did not sue businesses, according to this paradigm,
except perhaps to collect debts and to try to assert claims parallel to
those of the welfare state—franchisees, for example, seeking to gain
rights against the companies that governed them. Business litigation
in the leading law firms was almost exclusively a matter of defending
the cases that came from civil rights lawyers and from others
representing individuals or classes of individuals. The claims were for
the most part consistent with the state’s social reform agenda, or its
antitrust agenda, then being used for similar purposes.s0

The problems of ordinary people within this paradigm were the
concern of reformers who emphasized access, delay in the courts, the
workings of small claims courts, and the entire processes for making
and appealing claims for civil rights and welfare, which culminated in
active scrutiny by the federal courts. Galanter’s major article on why
the “haves” come out ahead, published in 1974, was very much part
of this era.”’ Galanter assumed as a matter of general consensus that
the courts existed to take an autonomous role different than, but
consistent with the state’s social reform agenda, and that we should

47. Garth & Sterling, supra note 45, at 413-14.

48. Fiss, supranote 46, at 1289-98.

49. Wilko v. Swan, 346 U.S. 427, 437-38 (1953).

50. See Marc Galanter, The Life and Times of the Big Six; Or, the Federal Courts Since the Good
Old Days, 1988 Wis. L. REV. 921; DEZALAY & GARTH, supra note 11, at 153.

51. Galanter, supranote 15.
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be troubled by the ways in which repeat-player litigants could use the
courts to play for favorable rules. His analysis of the advantages of
repeat players, however, intended to show ways that a tilt toward the
“haves” could be overcome by encouraging innovative reforms—
such as public interest law—that would redress the imbalance.*

When this paradigm began to fall apart in the 1980s, the social
reformers in the legal academy and elsewhere complained that ADR
and case management threatened the fundamental role of the courts.”
ADR had no place when public values and rights were at stake, and
even in private cases there was the danger that ADR would fail to
overcome the inequalities in power that allowed the haves to come
out ahead despite the formal autonomy of the law. As suggested
earlier, some of these voices still resonate, but the context today is
quite different.

In retrospect, lawyers probably underestimated the extent to which
they were built into a particular conception of politics and the state.
Moderate reformism was the ideology of the day, and corporate
America was very much tied into that project. The class action and
antidiscrimination cases were simply extensions of regulation coming
from within the government itself>* Corporations could negotiate
their potential disputes, support the many government programs that
channeled resources to business, and pass on any regulatory costs in a
business environment that was not especially competitive in today’s
sense. In the cities, similarly, the political machines, the judges linked
to them, and the insurance companies all allowed the liability
explosion to move ahead with very little opposition, since it was
consistent with the activist state; the insurance companies could
easily pass on additional costs as premium increases, In the law

52. Id. at 144-51.

33. E.g., Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1075 {1984); Judith Resnik, Many
Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, 10 OHIO ST. J. ON DISP.
REsSOL. 211 (1995).

54. Bryant Garth et al., The Institution of the Private Attorney General: Perspeclives from an
Empirical Study of Class Action Litigation, 61 S. CAL. L. REV. 353 (1988).
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schools, not surprisingly, the teaching of this paradigm went without
such political realism. Professors taught it as a simple matter of the
role of the courts, the values of access, and the importance of
enforcing the law.

There was no place for the topics of arbitration or mediation in the
legal establishment except in the relatively confined places where
they already existed. Arbitration was considered fine for businesses
with private disputes, no matter what the stakes (but usually with
relatively small stakes), but it was to be avoided when important
rights or inequalities of bargaining power were evident. The question
is, how did the academy find a way to move away from this common
sense when the consensus in favor of the activist state broke down?

There is an internal story of change. Beginning especially in the
1970s, a group of pioneers in the legal community, drawing on
psychology and therapeutic concerns, argued on behalf of “better
justice through ADR,” a theory capable of providing win-win ideas
and offering a procedural justice that gave the parties satisfaction and
granted legitimacy to the system, even if it did not lead to substantive
c:hanges.55 Academics deployed these ideas to challenge the welfare
state ideal of the courts and to promote the new ADR. At the same
time, the Mifsubishi Court dramatically upgraded the image of
arbitration in part by drawing on the image of international
commercial arbitration and reminding the Supreme Court Justices
that they might themselves move into that elite private market.”® For
the Supreme Court, the important federal rights of the welfare state
suddenly were not so important that they could be used to trump a
contractual arbitration clause. The concerns about increasing
caseloads, including criminal cases sent by Congress, also pushed the
courts to revise their opinion upward in favor of once depreciated
alternatives. The two-pronged attack—that is, idealism for less

55. For the histories of ADR see DEZALAY & GARTH, supra note 11, at 151-81; Carmrie
Menkel-Meadow, Mothers and Fathers of Invention: The Intellectual Founders of ADR, 16 OHIO ST. J.
ON Disp. RESOL. 1 (2000).

56. DEZALAY & GARTH, supranote 11, at 158-59.
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conflict in disputes involving individuals and realism about
caseloads—helped overcome the opposition of those who worked so
hard to align the courts with the activist state. ADR, in short,
provided the ammunition to kill a welfare state orientation that was
being undermined from many sides, including Chicago neo-liberal
economics and rational choice theories.

Suddenly, mandatory ADR in mediation and arbitration flourished
with considerable debate about which processes were better and
which were more cost- and time-efficient. At the upper levels, there
were the elite panels of CPR and the AAA, and at lower levels
various court-annexed programs, industry-mandated securities
arbitration, as well as employment arbitration even of discrimination
cases, and the like. From a certain perspective, it appeared there was
an emerging golden age of ADR organized around the idealistic
theories of ADR promoted by scholars: empowerment, therapy, and
others. The win-lose categories of litigation for a time appeared
hopelessly reactionary and out of tune with the possibilities of state-
of-the-art mediation.

Meanwhile, however, something else was developing. We can see
in retrospect an increase in business competition, largely through the
entry of new competitors from Japan and Europe; inflation was taking
a toll on the economy; and businesses were beginning to resist the
costs that the regulatory state was placing on them. Businesses began
to sue other businesses as part of increased competition, which made
the new litigious practices of Skadden Arps and others gain a growing
market share and spark imitation.”” The oil crisis of the early 1970s
increased the pressure even more on business complacency; petro and
Euro dollar markets also fueled further business consolidation and
competition. As Marc Galanter pointed out in another seminal article,
the new litigiousness was businesses suing businesses, and no one

57. LINCOLN CAPLAN, SKADDEN: POWER, MONEY, AND THE RISE OF A LEGAL EMPIRE 121-52
(1993).
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complained any more that such cases did not belong in the courts.”®
This big business litigation in the 1970s and 1980s built a core of top
litigators in large law firms and, eventually, a growing body of
combatants willing to fight high-stakes cases on the plaintiffs’ side.
The elite group also proved itself willing to adopt ADR when
corporate counsel questioned the cost-benefit ratio of some litigation.

ADR thus remained relevant to this new kind of business litigation,
but the elite litigators were able to turn ADR to their own advantage.
They built a cohort of neutrals suitable for their interests, formalized
the various processes to allow incorporation into general litigation
strategies, developed complex advocacy tools, and in general, used
ADR as an arrow in the quiver of available legal strategies to pursue
on behalf of their corporate clients. The proliferation of a literature on
“winning ADR strategies” helped to fuel the response of ADR
advocates asserting that the original aims of ADR were being
subverted. What can be seen in fact, however, is that the elite
litigators added a menu of alternatives allowing easy manipulation of
the process to the type of claim, the goals of the company, the stakes,
and the timing of the dispute. They built a special justice system that
allowed them to use elite “neutrals” whose background and the
selection process ensured they would be able to understand and
handle large business disputes.

‘What happened at the low end, however, was more significant than
the question of whether the original aims of ADR were being
subverted. First, the proliferation of ADR programs helped dump a
significant number of cases from the courts, no doubt helping to curb
the perceived litigation explosion; also, more importantly, ADR
expansion allowed the courts to handle the preferred cases, that is, the
new generation of business disputes and high-stakes personal injury
and plaintiffs’ federal practice. Those preferred cases are also the
ones that allowed judges to compete to gain the rewards of business
dispute processing.

58. See generally Galanter, supra note 50.
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Second, it does not appear that the idealized vision of ADR played
a strong long-term role in the court-annexed programs used by
ordinary people and their lawyers. Neither the pool of mediators or
arbitrators, nor the demands of time and money, nor the needs of the
major constituencies—for example, insurance defense and personal
injury—promoted more than quick and dirty settlement negotiations.
There was considerable debate about evaluative versus facilitative
mediation, but the low end did not have, or choose to devote, the
resources in people or funding to embrace the academics’ idealized
mediation.

We now see a new stage responding to the academic criticisms that
began to proliferate about these procedures and the biases of the
individuals called upon to serve as mediators or arbitrators. One
approach involves a return to the roots of the ADR movement, with
respect to either mediation or arbitration. We could trumpet the
advantages of either in opposition to the formal law, or continue the
earlier debate about which of the alternatives is best for which kind of
disputes. What is remarkable, however, is that we find very little
attention given to these kinds of debates. The momentum for reform
appears grounded elsewhere.

The momentum tends to echo the arguments of the 1960s and
1970s, kept alive by those convinced that the role of the courts in that
era remains the correct one today. The promoted recipes include
disclosing conflicts of interest, allowing more pretrial discovery,
allowing some appeal from arbitration, and insisting the provisions
for waiving litigation rights be more explicit and voluntary. As
suggested before, these recipes received support as part of an effort to
ensure that the rights of the consumers and others in these
proceedings will be seriously taken into account when producing a
settlement. These procedural shields promote legal ideals of fairness
and put more law back into a process that was initially seen as anti-
law.,

The issue, which has received little attention, is that the context of
the 1990s and beyond is radically different from the 1960s and 1970s.
We have created a segmented and hierarchical system skewed
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dramatically toward business litigants and a few other players—
notably a few sectors of the personal injury bar. Our recipes for
reform seek to formalize the segments, but the question of whether
we want to have such a segmented system is not debated.

CONCLUSION: A FUTURE OF JUDICIALIZED BUT SEGMENTED JUSTICE

There is considerable debate about mandatory arbitration and
mandatory mediation today, evidenced by proposed remedies in the
literature and a growing number of court cases focusing on the
fairness of such dispute resolution. Most of the criticism suggests
measures that would formalize the processes toward more
legalization. There are no doubt a few, however, who want to bring
back the purity of an ADR that was initially antilegalization, but I do
not think this approach has many adherents. My larger point,
however, is that these debates have obscured the real changes that
exist in the shape of civil justice, the incentives built into the new
system, the constituencies the process serves, and the resultant tilt in
the products the system markets—highly informal and ad hoc for the
masses, tailor-made for the litigation elite.

We should not be surprised by this stratification and segmentation,
which brings the justice system in line with developments in the
general world of law and business. In a seminal study of Chicago
lawyers published in the early 1980s, John Heinz and Edward
Laumann argued the legal profession could be separated into two
“hemispheres”: one that served business and another that served
individuals.” The two groups generally came from different ethnic
backgrounds, went to different law schools, and differed greatly in
prestige. The legal profession is no doubt more meritocratic now, but
that means that it is even more likely that the best talent will serve
business entities rather than individuals. At the time of the first study

59. JOHN P. HEINZ & EDWARD Q. LAUMANN, CHICAGO LAWYERS: THE SOCIAL STRUCTURE OF THE
BAR (1982).
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of Chicago lawyers, however, the Democratic Party, the political
machine, and litigators in private practice and in the government
dominated the judicial system in Chicago. The federal courts were
much more elite but, as mentioned before, focused on implementing
federal policies that often required opposition to the established party
machines.

Taking a similar approach in a very different context today, Gillian
Hadfield highlights disproportionate investment in the legal system
depending upon the ability of clients to pay.60 Lawyers (and other
professionals for that matter) expect to be rich, and they expect even
their public service to pay dividends at some point if it has a market
value. They have shaped a system now where instead of the more
subtle rewards that politics once provided for those who built a name
for themselves as a public servant or judge, people expect cash,
whether they are on the Supreme Court writing books and giving
speeches or whether they are local state court judges.

The way to gain that market value in the world of elite business
justice is to build a career that demonstrates both a certain quality and
a safety for the business constituencies essential to build a strong
position in the marketplace. Of course, it is easier to build that
reputation if one comes from a major corporate law firm as a partner,
and it is much more difficult for someone who comes from a minority
background or political or legal career associated with what can be
termed antibusiness activity. If the 1960s and 1970s tilted toward
justice aligned with the activist state, today it tilts toward justice
aligned with a market dominated by large business entities. This tilt
includes a pecking order that dictates the kinds of cases allowed into
the courts.!

60. Gillian K. Hadfield, The Price of Law: How the Market for Lawyers Distorts the Justice System,
98 MICH. L. REV. 953 (2000).

61. Of course, external political crises can produce changes that railly against the hierarchies favored
by the judiciary. Congress could decide, for example, to reassign securities broker-dealer disputes to the
courts.
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It is tempting at this point to simply note that, once again, law has
slowly adapted to fit the changing national context—here, from the
social activist state toward a market and market-power-oriented state.
It is also tempting to say that the wave of criticisms urging more
procedural formalism for the mass justice institutions of ADR is
somewhat beside the point. In fact, the suggested procedural reforms
are not irrelevant, just far less significant than their proponents might
think. So the question is what other policy recommendations might
follow, other than those grounded in new versions of traditional legal
principles.

My suggestion, which I have made before, is simply to focus on the
mediators and arbitrators at all levels of the process. One agenda is to
study how they operate and perhaps how to improve them. Another,
which is more sociological, is to research the worlds in which they
operate and what kind of behavior is rewarded or not—speed of
processing cases, settlement results, knowledge and credibility in
business issues, perhaps political savvy, or expertise in the techniques
of ADR. I am not suggesting that the current recipes are wrong, nor
am I suggesting that the immediate future will be other than this
objection to the informal aspects of ADR. But for future reformers, it
may also be important to see that we have made major but almost
unnoticed changes toward a very hierarchical and segmented justice
system where the resources and rewards favor large business
concerns. We need more research to understand both how we got here
and the implications of where we stand.
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