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material fact establishing its liability.?"! Because the appellate
court knew that the case could be retried based upon its
decision, the court included in the opinion an analysis of the
admissibility and probative value of the deceased victim’s
hearsay statement establishing liability—the victim claimed
that two of the hospital’s attendants had dropped him.?*2 The
court recognized the statement’s admissibility under the
medical diagnosis exception,®® rejecting the lower court’s
medical diagnosis analysis.?** The court also analyzed the
victim’s statement under the necessity exception, finding it
reliable enough for the proponent to present it to the jury.**® The
court’s opinion lists thirteen factors that show sincerity,
accuracy, or corroboration.?*® The two concurring judges rejected
that analysis, agreeing only on the ultimate admissibility of the
deceased’s statements under an abuse of discretion standard of
review.?*’ Because the concurring opinion does not embrace the
court’s opinion, the case has no general value as precedent
supporting the necessity exception.?®® A thorough marshaling of
thirteen factors to support the necessity exception became
merely the law of the case.

Lanesignals an intention on the part of the Georgia appellate
courts to forego traditional analysis and embrace the essentially
standardless, ad hoc, totality-of-the-circumstances test.?*? The
concurring opinion actively embraced the necessity exception
by refusing to engage in a de novo review of the
trustworthiness, reliability, and corroborating factors that
supported their opinion.?®

For litigators, this decision may mean that the appellate
. courts will likely treat hearsay as a fertile issue during future
appeals. Eventually, the appellate courts may resolve the
trustworthiness and reliability issues under the equivalent of

241. Seeid. at 555-57, 492 S.E.2d at 319-22 (1997) (physical precedent only).

242, Seeid. at 559, 492 S.E.2d at 322 (physical precedent only).

243. See id. at 557-58, 402 S.E.2d at 321 (physical precedent only). The medical
diagnosis exception is codified at O.C.G.A. § 24-3-4 (1885). See supranote 221.

244. See Lane, 228 Ga. App. at 561-62, 492 S.E.2d at 323-25 (physical precedlent only).
245, Seeid. at 561-62, 492 S.E.2d at 323-25 (physical precedent only).

2468. Seeid., 492 S.E.2d at 323-25 (physical precedent only).

247. Seeid. at 563, 492 S.E.2d at 325 (physical precedent only).

248. See id.(physical precedent only).

249. See id. (physical precedent only).

250. See id. (physical precedent only).
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traditional, categorical exceptions by creating new special cases.
Just as it took years to develop those exceptions or special cases
in the first place, it could also take years before hearsay
admissibility under the new necessity exception may become
reestablished upon firm foundational grounds.

Alternatively, under the new necessity exception, the
reviewing courts could simply abandon the effort to find
affirmative guarantees of trustworthiness and reliability; they
could defer tough decisions to the trial courts and discourage
appeals by invoking the abuse of discretion standard of review.
That approach, whether intentional or not, would enshrine a
new necessity exception as a generally inclusive rule allowing
the admissibility of out-of-court statements, absent rebuttal by
overwhelming indications of insincerity, fabrication, or
inaccuracy.

C. Fetty v. State .

On September 15, 1997, the Georgia Supreme Court affirmed
the conviction of Jason Fetty for killing his lover shortly after
she told her neighbor and close friend that she had put some of
his things on the front porch and shut the door in his face.?
Because the prosecution presented evidence of stalking,*? these
statements could have been admissible under the res gestae
exception as an excited utterance.? Instead, the court held that
these statements were sufficiently reliable under the necessity
exception to be admissible as evidence against the defendant
because the victim made them to a close confidant and never
disavowed them.**

251. SeeFetty v. State, 268 Ga. 365, 489 S.E.2d 813 (1997).

252. See id. at 369,489 S.E.2d at 817.

253. See, e.g., Brantley v. State, 262 Ga. 786, 790 n.4, 427 S.E.2d 758, 768 n.4 (1993)
(citing McCorMICK ON EVIDENCE for the proposition that the res gestae doctrine
includes excited utterances); House v. State, 252 Ga. 409,410, 314 S.E.2d 195, 197 (1984)
(admitting a statement made shortly after the defendant cocked a pistol on the victim
because the statement embodied a “spontaneous reaction to the event rather than the
result of ‘reflective thought.™).

254, See Fetty,268 Ga.at368,489 S.E.2d at816-17 (finding that othertestimony offered
under the necessity exception was harmless error if any; however, as to Ms. Bonds’s
testimony, the court expressly held the out-of-court statements admissible under the
necessity exception).
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The defense presented statements that the victim wrote in
her diary to rebut evidence of prior difficulties.?® The trial court,
however, excluded these statements. On appeal, the court found
the writings unreliable under the necessity exception because
the defendant neglected to establish a foundation for the
diary.®® The defendant failed to authenticate the diary and
failed to invoke a hearsay exception authorizing admission of
the victim’s written statements within the diary.?" As to the
vietim's out-of-court statements, the diary writings appeared to
be at least equivalent to the statements the victim made to her
neighbor, admitted by the trial court because they were made to
a confidant.?® After all, a diary is written to oneself. Unless
intended for publication, a diary would seem to be even more
confidential than a statement communicated to a close
confidant. Further, statements in the diary should have been
found corroborated—just like the victim’s admissible
statements to the neighbor—because the declarant never
recanted or revoked the statements. The decision in Fetty
represents the collapse of predictable hearsay exclusion. Under
an abuse of discretion standard of review, the trial court’s
inconsistent rulings on the necessity exception were affirmed.?®
When inconsistent rulings are found in separate cases, it is
easier to avoid an appearance of injustice. However, when
evidentiary rules are applied to benefit one adversary by
allowing information into evidence and yet applied to exclude
the opposing party’s similarly founded evidence, clarity
disappears with due process. If the new necessity exception
were a substantive law, the Fe#{y decision would be subject to
a void for vagueness challenge, at least as applied.?®

255. See 268 Ga. at 369-70, 489 S.E.2d at 817-18.

256. See 268 Ga. at 370, 489 S.E.2d at 818.

257. Seeid., 489 S.E.2d at 818.

258. Seeid. at 368, 488 S.E.2d at 817.

259. See id. at 813-14, 493 S.E.2d at 174. The standard for review of the necessity
exception is “clearly erroneous.” See Sorrow v. State, 234 Ga. App. 357, 358, 505 S.E.2d
842, 843 (1998).

260. The profound danger in statutes that courts declare void for vagueness is their
capacity to encourage arbitrary and capricious application of law to those with whom an
officer of the law is displeased. See, e.g., Papachristou v. City of Jacksonville, 405 U.S,
158, 170 (1972). A similarrisk arises under the newnecessity exception for the party who
displeases the court.
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VII. APPELLATE SUPERVISION OF THE
NEW NECESSITY EXCEPTION

Not only do these three case studies illustrate a nascent
preference in the Georgia appellate courts for the necessity
exception, they also illustrate a functional anomaly of the
necessity exception. The necessity exception has no definite
standards, no rules of thumb by which to judge evidentiary
admissibility. The necessity exception requires ad hoc rulings
on admissibility for every out-of-court statement offered under
its authority. The appellate courts have not only opened the
door to trial by affidavit, but they have also paved the way for
endless appeals on every possible necessily exception
determination orabandoned their supervisory role over the trial
courts’ hearsay determinations.?®

When reviewing courts favor the necessity exception over
traditional categorical exceptions that also apply to the facts,
they encourage a more flexible approach to trial level
determinations of evidentiary admissibility. Without strict
guidelines, this flexibility amounts to a de facforedefinition of
the general rule excluding hearsay to a general rule admitting
hearsay. ‘

Such a redefinition raises considerable problems. The
traditional codified exceptions®® make hearsay evidentiary
determinations predictable and enforceable. Without affirmative
standards of reliability, the necessity exception? makes
hearsay evidentiary determinations unpredictable, ad hoc,
result-driven, and uncomfortably subject to the intuitive
understandings of individual judges. In civil cases, settlements
will be hampered even though a general rule of admissibility
can be partially diffused by reliance upon the discovery
process.? However, in criminal cases, where the discovery
process is not so well- developed, defendants will sometimes fail

281. See generallyNesson & Benkler, supranote 4 (discussing the gate-keeping role
of the trial judge and the importance of limiting evidence in order to sustain social
respect for our judicial system).

262. SeeO.C.G.A. §§ 24-3-3 to 24-3-14 (1995).

263. Seeid. § 24-3-1(b) (construing Higgs v. State, 156 Ga. 608, 351 S.E.2d 448 (1987)).

2684. Aninability to properly evaluate the potential strength of an opponent’s case will
inevitably lead to trials that otherwise could have been settled. See Raeder, note 46 at
518-17.
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to present critical circumstances to enable the trier-of-fact to
properly evaluate hearsay. Notice of intent to offer out-of-court
statements underthe necessity exception should be mandatory.

A. Cases Dealing with Hearsay in Georgia Teach Conflicting
Lessons on Whether the Appellate Courts Will Actively
Supervise the Ad Hoc Necessity Exception

As previously noted, the Georgia Supreme Court in
Livingston v. State®® refused to extend the necessity exception
to authorize the admissibility of a co-conspirator’s out-of-court
confession as evidence against another conspirator, citing the
Confrontation Clause and Code section 24-3-52, which prohibits
that practice.?®®

On the other hand, the appellate courts generally exercise
deferential review toward the trial court’s relaxed hearsay
rulings. Even before the Georgia Supreme Court created the
new necessity exception in Higgs?' the Georgia Court of
Appeals revealed a willingness to affirm a lower court’s
admission of hearsay without qualifying it underany recognized
exception.?® Under the child hearsay exception, Code section
24-3-16,*® the appellate courts have presumed from an empty
record that the trial court found affirmatively reliable factors to
qualify out-of-court statements.®® Both the child hearsay
exception and the necessity exception require trial courts totest
for trustworthiness and reliability. Regarding the necessity
exception, however, the reviewing court in McBee v. State®*

265. 268 Ga. 205, 486 S.E.2d 845 (1997).

266. See 268 Ga. at 211-12, 486 S.E.2d at 850-51; see also Welch v. State, 231 Ga. App.
74, 75-77, 498 S.E.2d 555, 558-59 (1998).

267. See supranotes 13, 656 and accompanying text.

288. SeeJaakkolav.Doren, 244 Ga. 530,531,261 S.E.2d 701, 701-02 (1979) (holding that
the court found “no reason in the present case to question the trustworthiness of the
decedent’s declarations™).

269. O.C.G.A. § 24-3-16 (1995). The Code section states in pertinent part: “[a] statement
madebyachild...isadmissiblein evidence...if the child is available to testify in the
proceedings and the court finds that the circumstances of the statement provide
sufficient indicia of reliability.” Id.

270. SeeRayburn v. State, 1804 Ga. App. 676, 877, 391 S.E.2d 780, 782 (1990); Windom
v. State, 187 Ga. App. 18, 19, 369 S.E.2d 311, 312-13 (1988).

271. 228 Ga. App. 16,491 S.E.2d 97 (1997).
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simply presumed trustworthiness and reliability by deferring to
the trial court’s implicit findings of reliability.?"

Inrecent necessity exception cases, the reviewing courts have
allowed hearsay to support a verdict on the most tenuous
foundations. In a civil case, Star Gas of Hawkinsville v.
Robinson, the proponent offered no indicia of trustworthiness
or reliability.?”® In a criminal case, Hayes v. State*™ the single
fact that the statements were “part of a spontaneous exchange,”
corroborated by the court’s finding that the declarant had no
apparent motive to lie, proved sufficient.?” The court in Suits v.
State® affirmed the lower court’s ruling based upon one single
indicium of reliability, that the declarant placed great
confidence in the sister with whom she spoke.?”” The court in
Smith v. State®™® affirmed the lower court’s trustworthiness and
reliability analyses based upon two indicia: first, the declarant
talked to close friends, and second, the conversations took place
near the time of the declarant’s death.?™

Even when the appellate courts refuse to defer to the trial
court’s rulings, they may invoke a harmless error standard of
review. In Lee v. State?* the Georgia Supreme Court found “no
positive factors in the record [showing] trustworthiness.”?®! The
circumstances surrounding the statement suggested that the
declarant had a motive to lie.®2 Nevertheless, aunanimous court
applied harmless error review of the necessity exception and

212. Seeid.at 25,491 S.E.2d at 108.

273, 225 Ga. App. 594, 484 S.E.2d 266 (1997) (holding that the deceased’s statements
were not self-serving when made, and other evidence corroborated her statements.)

274. 268 Ga. 809, 493 S.E.2d 168 (1987).

275. Seeid.at811-12,493 S.E.2d at 172 (noting that, with respect to the “spontaneous
exchange” in the Hayes case, “spontaneous” is a legal term of art meaning conduct “so
dominated by considerations external to the self, that rational thought or personal will
plays no part”); Robert M. Hutchins & Stephen Slesinger, supranote 22 at 432 n.2. The
courtin Hayesfound that spontaneity did not guarantee the reliability of a conversation
between two drug-dealing confederates about their plan for dealing drugs with a new
buyer.

276. 270 Ga. 362, 507 S.E.2d 751 (1998).

277. Seeid. at 365, 507 S.E.2d at 754; see also Roper v. State, 263 Ga. 201, 202-03, 429
S.E.2d 668, 670 (1893) (affirming the lower court’s ruling based upon the same single
indicium).

218. 231 Ga. App. 677, 498 S.E.2d 663 (1998).

279. Seeid. at 680,409 S.E.2d at 667.

280. 270 Ga. 626,513 S.E.2d 225 (1999).

281. Seeid. at 627,513 S.E.2d at 227.

282. Seeid.
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affirmed a conviction based in part upon evidence that proved
“cumulative [and] did not touch on the central issue in the
case.”® Again,in Clark v. State?® a unanimous court found that
the trial court erred in failing to inquire into the particular
guarantees of trustworthiness but determined the error
harmless because the evidence was cumulative.?® Harmless
error review by the appellate courts is an inappropriate method
for clarifying the new necessity exception for trial judges,
lawyers, and litigants because it encourages arbitrary and
capricious rulings in the lower courts.

To “help ensure that the necessity exception does not render
the rules of evidence meaningless,” the Supreme Court of
Georgia, in Chapel v. State,®®® added two foundation elements.?’
The Chapeltest requires proponents to establish that necessity
exception hearsay is relevant to a material fact in issue and
more probative on that point than any other reasonably
available evidence.?® However, in Holmes v. State®®® decided
less than six months after Chapel, a plurality opinion in an
equally-divided court attempted to mitigate the Chapeltest by
expanding the definition of unavailability.*® The plurality
opinion argued that the new Chapel safeguards eliminated the
need to restrict unavailability to instances of death, privilege,
and deliberate hiding.** Invoking the harmless error standard
of review, the concurring opinion found any error surrounding
the availability analysis to be harmless because the evidence
offered under the necessity exception proved cumulative.??
Properly enforced, however, the necessity exception cannot
tolerate harmless-error-because-cumulative review. Properly
laid, the foundation for the exception bars all except the most
probative evidence on a material fact in issue. Applying a
harmless-error-because-cumulative standard of review

283. Id

284. 271 Ga. 6,515 S.E.2d 155 (1999).

285, Seeid. at 10,515 S.E.2d at 159-60.

286. 270 Ga. 151,510 S.E.2d 802 (1998).

287. Seeid. at 155,510 S.E.2d at 807.

288. Seeid.

289. 271 Ga. 138,516 S.E.2d 61 (1999).

290. Seeid. at 139,516 S.E..‘Zd at 62-83; see also supra notes 84-80 and accompanying
text.

291. See Holmes, 271 Ga. at 140-41, 516 S.E.2d at 63.

292. Seeid. at 141-44, 516 S.E.2d at 63-66 (Benham, J., concurring specxally)
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neutralizes the new safeguards established by the court in
Chapel. Under harmless error review, if evidence is the most
probative then it may become admissible under the necessity
exception, but if it is not the most probative, then the trial court
should not have excluded the evidence.

In Higgs, the case that created the new necessity exception,
the reviewing court found five factors that showed
trustworthiness and reliability.?® In Roper v. State?* decided
six years later, the reviewing court found that one factor by
itself showed the requisite trustworthiness and reliability—the
declarant made the out-of-court statement in confidence to a
friend; although that factorwas corroborated, the court held that
corroboration was not critical o its holding.*® In Suits v. State*
decided six years after Roper, the court continued to hold that
same single factor sufficient, even without corroboration.? The
Georgia Supreme Court decided Suifs only one week after it
had strengthened the necessity analysis in Chapel to prevent
the necessity exception from swallowing the hearsay rule.?*® Yet
Suits fits into a consistent line of cases, extending from 1993
through 1999, that has allowed necessity exception statemenits
into evidence based primarily on the single, particularized,
sincerity factor that the declarant spoke in confidence to a
friend or family member.*® Bear in mind that under the new

293. .See supranotes 13 and 65 and accompanying text.

204. 263 Ga. 201, 429 S.E.2d 668 (1993).

205, Seeid. at203,429 S.E.2d at6870. Corroborationis more applicable to harmless error
review. See id. at 203 n.2, 429 S.E.2d at 670 n.2.

298. 270 Ga. 362, 607 S.E.2d 751 (1998).

297, See id., at 365, 507 S.E.2d at 754 (“As for the trustworthiness requirement, we
conclude that it is satisfied with regard to the statements she made to her sister, in that
there is evidence that the victim placed ‘great confidence’ in her sister and often turned
to her ‘for help with her problems . ..."”).

298. SeeChapel v. State, 270 Ga. 151, 155, 510 S.E.2d 802, 807 (1898).

299. See, e.g., Abraha v. State, 271 Ga. 309, 313, 518 S.E.2d 894, 896-98 (1999) (holding
that statements made to friends in confidence were properly admitted and corroborated
by being consistent as well as by physical evidence of the murder); Azizi v. State, 270 Ga.
709,711-12,512 S.E.2d 622, 625-26 (1999) (holding that statements made to sisters were
properly admitted and were corroborated because they were consistent, but admitting
statements made to the murder victim’s lover was reversible error); McGee v. State, 267
Ga. 560,566,480 S.E.2d 577, 582-84 (1997) (admitting statements made to a close friend,
without more, and properly admitting other statements made to a father and a
boyfriend, because they were consistent with other statements and corroborated by
McGee’s own admissions to these witnesses); Fetty v. State, 266 Ga. 365, 368,489 S.E.2d
813, 816-17 (1997) (admitting statements made to confidants immediately before the
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necessity exception, out-of-court statements made in confidence
have been held trustworthy when made to sisters,’ yet
untrustworthy when made to lovers;*” statements made to a
friend have been held both to support reliability and to refute
reliability.® Therefore, the appellate court’s own jurisprudence
suggests that a declarant making a statement in confidence to
a friend is not sufficiently trustworthy and reliable for the
statement, unqualified by oath and untested by cross-
examination, to be admissible evidence through a third party.®

In order for any hearsay exception to aid in the discovery of
truth, the fact-finder must be capable of evaluating admissible
hearsay.** The proponent should first establish the foundation

declarant’s death and corroborated by neverhaving been disavowed, although declarant
died almost immediately after making the statements); Roper, 263 Ga. at 203,420 S.E.2d
at 670 (admitting statements made to a sister, without more); Smith v. State, 231 Ga.
App. 677,680, 409 S.E.2d 63, 667-68 (1998) (admitting statements made to close friends
near the time the declarant was murdered and corroborated by the fact that declarant
hadnoapparent motive tolie); McKibbonsv. State, 226 Ga. App. 452,454,486 5.E.2d 679,
681 (1997) (admitting statements made to a friend and mentor and corroborated by
testimony thatthe defendantsubsequently acknowledged the statements). Bu¢seeCarr
v. State, 267 Ga. 701, 705-06, 482 S.E.2d 314, 318-19 (1997) (holding that sincerity of
statements made fo confidants was counterbalanced by motive to cast adulterous
conduct in most favorable light); Mallory v. State, 261 Ga. 625, 628, 409 S.E.2d 839, 841
(1991) (finding that sincerity of statements made to close friends or relatives was
counterbalanced by contradictory statements); see also supra note 94 (holding that
declarant’s statements to friends untrustworthy). '

300. SeeAzizi, 270 Ga.at 711-12,512 S.E.2d at 625.

301. Seeid.at712,512 S.E.2d at §25-28; see also Wisconsin v. Gerald L. C., 535 N.W.2d
777, 181 (1895) (holding that statements allegedly made by the victim to her boyfriend
did not have the same circumstantial guarantees of trustworthiness as those made toa
mother or family member).

302. .See supranotes 173-74 and accompanying fext.

303. See Harrison v. State, 238 Ga. App. 485, 487-88, 518 S.E.2d 755, 759 (1899)
(explaining the appropriate level of scrutiny).

304. SeeEleanor Swift, A Foundation Fact Approach to Hearsay, 75 CAL. L. REvV. 1339
(1987) (arguing that current hearsay law glosses over the critical need to evaluate
evidence for its truth and probity); see also supranote 46 and accompanying text. With
respect to the federal residual exceptions, one commentator proposes a useful four step
analytical approach to foundation admissibility:

First, the court must isolate the circumstances existing when the hearsay
was made, Second, the court must decide whether those circumstances
reduce some or all of the hearsay dangers. Third the court must determine
that these circumstances do not exist for all hearsay or for a broad range of
inadmissible hearsay. Fourth, the court must decide whetherthereduction
in the dangers is comparable to that of a specific exception.
Jonakait, supra note 25, at 478-79. Of course, the courts may already be following a
similar analysis but simply not articulating it on the record.
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on the record before offering any out-of-court statement.*® To
ensure fairness between adversaries and reliable verdicts, the
appellate courts should insist that trial courts and hearsay
proponents articulate onthe record the specificindicia that they
think guarantee the trustworthiness and reliability of an out-of-
court statement.’® Absent on-the-record findings, the appellate
courts are at the same disadvantage as the fact-finder for whom
no foundation has been laid. Without a specific on-the-record
foundation, the appellate courts can only attempt to recreate the
trial court’s use of discretion.’” Without a record, proper
deferential review is actually impossible.

B. Practitioners May Wish to Include a “Foundation First,”
Pre-trial Motion In Limine Requesting the Trial Court to
Find On the Record What Particularized Factors
Affirmatively Justify Admission of Extra-Judicial
Statements Under the Necessity Exception

Based on trial records, appellate courts can go beyond case-
by-case review and identify those factors that affirmatively
qualify out-of-court statementsin ways that allow the fact-finder
to accurately evaluate evidence offered free of oath and without
cross-examination. In so doing, the courts could extend the
traditional hearsay rules by judicially creating certain new

305. SeeFenimorev. State, 218 Ga, App. 735, 739, 463 S.E.2d 55, 58 (1995) (finding that
the trial court erred by admitting statementsbecause state did not first carry its burden
of showing circumstantial guarantees of trustworthiness); see also Shaver v. State, 199
Ga.App. 428,433,405 S.E.2d 281,283 (1991) (Beasley, J., dissenting) (stating that to avoid
reversible error from the improper admission of hearsay under the child hearsay
exception, which requirestesting for trustworthiness and reliability, “the foundation for
the hearsay should first be laid”); Minnich v. First Nat'l Bank of Atlanta, 152 Ga. App.
833, 838, 264 S.E.2d 287, 290 (1979) (Smith, J., dissenting) (“[Tlhe business record
exception to the hearsay rule should be treated like [the codified section] requires and
like any other hearsay exception, with the required foundation first having established
admissibility.”); Royal Oil Co. v. Hooks, 111 Ga. App. 779, 779, 143 S.E.2d 441, 443 (1965)
(finding that hearsay statements “should have been excluded upon timely objection
thereto, unless a proper foundation was first laid™).

308. SeeLaganav. State, 218 Ga. App. 220, 222,464 S.E.2d 625,627 (1995) (directing the
trial court to determine reliability underalist of factors and implicitly insisting that the
trial court make that determination on the record). It is beyond the scope of this Article
to comment on the probative value of those factors identified as imbuing child hearsay
with trustworthiness and reliability.

307. SeeUnited States v. Tome, 61 F.3d 14486, 1451 n.4 (10th Cir. 1995).
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categories or specified cases, which would be admissible as
exceptions to the general rule of exclusion.®*®

The reviewing courts will maintain the traditional rule of
hearsay exclusion only by narrowly limiting the new necessity
exception to new circumstances not otherwise covered by
traditional exceptions. In so doing, the appellate courts will save
a lot of time for themselves, the lower courts, and litigants.
Courts are more likely to reach valid verdicts when they require
foundational facts to address the four principal hearsay dangers.
Trial lawyers should be guaranteed notice about their
adversaries’ intent to introduce necessity exception testimony
so that a court does not rubber stamp a prima facie showing of
admissibility by default. The notice requirement may encourage
greater use of the traditional exceptions so as not to reveal trial
strategy. Given more effective adversarial arguments, the
reviewing courts may be able fo better isolate particularized
guarantees of trustworthiness or reliability. If out-of-court
statements cannot be grouped into particular sets of foundation
facts, then the necessity exception will still be available for
those truly extraordinary cases in which the court’s use of the
general rule of exclusion would cause a miscarriage of justice.’®

C. Practitioners May Wish to Include a Pre-trial Motion
Requesting Notice of Opposing Counsel’s Intent to Offer
Hearsay Under the Necessity Exception.®®

If the appellate courts elect not to oversee the new necessity
exception, then trial courts will continue to erode the codified
exceptions by admitting “near miss” hearsay that almost
qualifies under the statutory exceptions but does not quite fit,*"
If an out-of-court statement almost qualifies as a specified
exception to the hearsay rule, then the new ad hoc necessity

308. See, e.g.,Ledford v. State, 239 Ga. App. 237,520 S.E.2d 225 (1999); supranotes 34-
40 and accompanying text.

309. See, e.g., Lewis v. Emory Univ., 235 Ga. App. 811, 815-19, 509 S.E.2d 635, 640-43
(1998).

310. DonSamuels, Addressat the Georgia Indigent Defense Counsel Seminar (Feb. 11,
1999).

311. See supranotes 216, 220 and accompanying text. Hearsay that narrowly misses
fitting into a recognized exception has increasingly been admitted under the residual
exceptions in other jurisdictions. For an overview of leading federal cases, see Scott,
supranote 71, at 53-57.
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exception cures the foundational defect. The opponent can only
try to rebut the relaxed admissibility. The former hearsay rule
of exclusion becomes a rule of inclusion.

CONCLUSION

Initially used to avoid the traditional rule of exclusion based
on the marital privilege, the judicially created necessity
exception has, in its application by the Georgia courts,
essentially subsumed the traditional hearsay rules. Unfettered,
it could vitiate not only the time-honored rules of hearsay and
privilege but all other carefully developed limits on evidentiary
proof in Georgia as well. Necessity can be a seductive hook
proponents can use to get courts to admit evidence. To
proponents, every fact that buttresses their theory of past

events is necessary evidence at {rial, no matter how privileged, -

unfair, incredible, orirrelevant. Without more rigorous appeliate
supervision, the necessity exception could become the sole rule
of evidence.

In order to maintain the common law, courts should develop
some way to deal with new evidentiary situations caused by
changes in technology or culture. For the evidentiary law of
hearsay, there ought to be a way to create new categories of
hearsay, whetherby legislative action orjudicial activism.*?The
new categories, however, should be clearly defined and narrowly
applied because a new category for every case is unfair and
judicially wasteful.

The new necessity exception has the positive potential to deal
with new situations that did not exist when the traditional
exceptions were developed. Under the current trend, however,
the new necessity exception may negate hundreds of years of
preference forlive, in-court testimony. Unless narrowly limited,
the new necessity exception may transform the general rule of
exclusion into a general rule of inclusion; this would place the
burden on the opposing party to show why traditionally
unreliable out-of-court statements should not be generally
admissible under the new necessity exception.

312. See supranotes 35-41 and accompanying text.
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Therefore, a more rigorous foundation for the necessity
exception would require: (1) notice atleast ten days prior to trial;
(2) pre-trial on-the-record particularized findings of (3) an
unavailable declarant (4) whose unique statements are (5)
relevant to a material fact in issue, (6) and are of a kind which
are uniformly (7) trustworthy and (8) reliable.

Immediately before the introduction of hearsay admitted
under the new “necessity exception,” and on request by
counsel, the trial court should give a cautionary instruction to
the jury about the four inherent dangers of hearsay and
emphasizing that the weight to be assigned to the “necessity
exception” hearsay is a matter solely for the jury to determine.
A similar charge should be included, on request, at the
conclusion of the trial.*®

313. Cf, R.V. Hawkins, 1996 Can. S.C.R. LEXIS 317; 3 Can. S.C.R. 1043, 1094 (1996)
(out-of-court statements admitted under the Canadian equivalent to the “necessity
exception” are admitted subject to proper instruction as to weight); California v. Green,
309 U.S. 149, 187 (1970) (J. Harlan, concurring) (due process requires a requested jury
instruction to alert jurors to the pitfalls of accepting hearsay at face value); Williamsv.
State, 256 Ga. 460, 460-61 (1) (1986) (discussing “great caution” instruction for hearsay
admitted under dying declaration exception); Mangrum v. State, 155 Ga. App. 334, 335-
36 (3c) (1970) (discussing “great caution” instruction for admissions and confessions).
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