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In In re Oliver,™ the Georgia Supreme Court reaffirmed that
it had a constitutional duty to administer justice and to regulate
the practice of law.'” There, the court refused to waive its rule
that Georgialawyers must graduate from an ABA-accredited law
school.'®® The court held that the power—and thus the duty—to
prescribe educational requirements for admission to the
practice of law was part of the court’s inherent powerto regulate
lawyers, which was vested solely in the judicial branch.'" Thus,
according to the separation of powers doctrine, the General
Assembly could not limit that inherent power and “prevent the
judicial branch from discharging its duties.”®

In De Krasnerv. Boykin,'” the Georgia Court of Appeals held
that all courts possess inherent power to regulate lawyers and
their conduct.!® There, the court held that it had the power to
punish contempt—a power that is independent of legislative
grant.!* This “general power[]” is “wide and far-reaching” and
state statutes may not limit it.}*

Missouri agrees with the Georgia courts’ views that the
inherent power of the judiciary to regulate lawyersis strong and
overrides statutes that purport to regulate the practice of law.'
A court’s inherent power to regulate the practice of law protects
its existence and its function as a court of law.!* Therefore,
courts may make rules to govern the practice of law when there
are no statutes on the subject, to supplement existing statutes,

may invalidate a statute that encroaches on the judiciary’s inherent power to regulate
Jawyers, see Board of Comm’rs of Ala. State Bar v. Baxley, 324 So. 2d 256 (Ala. 1976);
Bradley v. State ex rel Hill, 111 Ga. 168, 174, 36 S.E. 630, 631 (1900); Cowern v. Nelson,
290 N.W. 795, 797 QMinn. 1940); In reTracy, 266 N.W. 88 (Minn. 1936); West Va,. State Bar
v. Earley, 109 S.E.2d 420, 438 (W. Va, 1959).

104, 2681 Ga. 850, 413 S.E.2d 435 (19892).

105. Seeid. at 852,413 S.E.2d at 437.

108. Seeid.

107. Seeid.at 851,413 S.E.2d at 436.

108. Id.

109. 54 Ga. App. 29, 186 S.E. 701 (1936).

110. Seeid. at 35-39, 186 S.E. at 704-06.

111. Seeid.

112, Id.

113. SeeNote, The Inherent Power of the Judiciary to Regulate the Practice of Law—A
Proposed Delineation, 60 MINN L. REV. 783, 799 (1976) [hereinafter Inherent Power]
(quoting Clark v. Austin, 101 S.W.2d 977, 994 (Mo. 1937)).

114. Seeid.
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or to strike down statutes as unconstitutional if they frustrate
the court’s power to regulate lawyers.'*

Should these inherent powers, then, include the court’s
ability to override liability limitations in state statutes when
applied to lawyers? Georgia’s quintessential case on this topie,
First Bank & Trust Co. v. Zagoria,*® established a rule that
stood for thirteen years: the Georgia Supreme Court will
mandate lawyer liability levels despite legislation to the
contrary.’* Zagoria involved a law corporation of two
shareholders in which one shareholder, Marvin J. Zagoria, wrote
checks for real estate closings on the corporate checking
account.® The checks were dishonored because Mr. Zagoria
made unauthorized withdrawals.!!® His fellow shareholder, Mr.
Stoner, was not involved in the real estate transactions or the
withdrawals and claimed that he was therefore insulated from
liability according to the state law limiting corporate liability.!2
Nonetheless, the court held that Stoner was personally liable,
basing its ruling on its inherent power to regulate lawyers.'?!

In Zagoria, the court stated that, contrary to Georgia statutory
law,'® innocent lawyers were nof free from personal liability
when their fellow shareholders misbehaved.!® Even though
Georgia’s PC statute' allowed professional service providers to
enjoy limited personal liability for other shareholders’ acts, the
court stated that its inherent power to regulate the practice of
law allowed it to override the statute when lawyers were
concerned.”” The court could use its inherent power to impose
personal liability on lawyersin direct opposition to the statute.'?®

115. Seeid.

118. 250 Ga. 844,302 S.E.2d 674 (1983).

117. Seeid. at 846, 302 S.E.2d at 675.

118. Seeid.

119. Seeid.

120. Seeid.

121. Seeid.

122. The Georgia Business Corporation Code, O.C.G.A. § 14-2-822 (1994), provides for
limited personal liability for corporate shareholders. The Georgia Professional
Corporation Act, id. § 14-7-3, allows lawyers to incorporate and adopts the Business
Corporation Code’s liability limits.

123. See Zagoria, 250 Ga. at 846-47, 302 S.E.2d at §76.

124. O.C.G.A. §14-7-3(1994).

125. See Zagoria, 250 Ga. at 846-47, 302 S.E.2d at 676.

126. Seeid. at 845-46, 302 S.E.2d at 675.
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At the very least, Zagoria stands for the proposition that the
courts will not strike down an entire professional corporation
statute, butinstead will simply invalidate the portion that places
liability limitations on lawyers in particular, because courts
oversee the practice of law.” Courts acknowledge the General
Assembly’s power to regulate commercial business entities;
however, corporations practicing law additionally must be
regulated by the courts.’®

D. The Middle Ground

Georgia courts have not always taken such an extreme view
of its inherent power to regulate lawyers as it did in Zagorza.
Georgia courts and courts in other states occasionally have
taken a middle ground in interpreting a court’s inherent power
to regulate the practice of law. When proper, some courts will
allow the legislature to aid them in the regulation of lawyers.'
As a show of harmony among the branches of government,
courts also allow a statute to govern the practice of law if the
statute is not repugnant to the judiciary’s inherent power.'*

1. Laws Can Be Aids to the Court

While maintaining that its authority to regulate the practice
oflaw cannot be usurped or restricted by the General Assembly,
the Georgia Supreme Court has ruled that state legislation may
act as an aid to the court in carrying out this function.™ In

Wallace v. Wallace,'* the Georgia Supreme Court held that its
creation of the State Bar of Georgia was a legitimate exercise of
its inherent power.!*® The Georgia General Assembly
subsequently passed enactments relating to the creation of the
bar’s Judicial Council and the appointment of the Board of Bar
Examiners.®® The court held that the existence of this
legislation “[did] not mean that [the supreme] court intended to,

127. See Thill, supranote 45, at 1172-73.

128. Seeid.at 1165.

128, SeeinfraPart IIL1.D.1-2.

130. SeeinfraPart IIL.D.3.

131. SeeWallace v. Wallace, 225 Ga. 102, 108, 166 S.E.2d 718, 724 (1869).
132. Id.at 102,166 S.E.2d at 718.

133, Seeid. at 109, 166 S.E.2d at 724.

134. Seeid.
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or even could, relinquish [its] judicial responsibility to the
legislature.”’® The legislation simply aided the court’s
performance of its duty to regulate lawyers and was not adverse
to the court’s creation of the bar.'*®

As early as 1812, Georgia enacted legislation to deal with
lawyer disbarment.’® Because of this history of legislation
governing disbarment, the Georgia Supreme Court held in 1966
that the legislature has the right to enact statutes to aid the
judiciary in the discharge of its inherent duties to disbar
attorneys.?®®

Likewise, Arkansas courts have held that a statute may aid
the judiciary in regulating the practice of law if the statute does
not conflict with judiciary pronouncements on the matter.”* If
the law does not “hinder, interfere with, frustrate, pre-empt or
usurp judicial powers...and when the courts have not acted in
the particular matter covered by the statute,”” then the law is
“cumulative to the powers of the courts to punish.”**!

A state legislature may also enact a statute if the law is “a
mere declaration” of the court’s inherent power or if the statute
states how the court would have ruled anyway."*? For example,
the Rhode Island Supreme Court held that Rhode Island’s
professional corporation act aided the court in the exercise of its
authority to regulate the practice of law.® Once the court
decided that lawyers could limit their liability, the law simply
provided the method of business formation for lawyers.!*

2. Courts May Permit Legislation That is Tied to the State’s
Police Power to Regulate Lawyers

Some authorities argue that courts should allow states to
enact legislation regulating the practice of law if the legislation

135. Id

136. Seeid. )

137. SeeGeorgia Bar Ass’nv. Lawyers Title Ins. Corp., 222 Ga. 857,880,151 S.E.2d 718,
720 (1966).

138. Seeid. at 660, 151 S.E.2d at 720-21.

139. SeeMcKenzie v. Burris, 500 S.W.2d 357, 364-65 (Ark. 1873).

140. Id. at 365.

141. Id

142. Inherent Power, supranote 113, at 788.

143. See In re Rhode Island Bar Ass’n, 263 A.2d 692, 687 (R.I. 1970).

144, Seeid.
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is clearly within the state’s police power.'*® According to one
view, the General Assembly should be given broad authority to
regulate professions, such as lawyers, whose activities
profoundly affect the public.'® The judiciary’s authority to
regulate the practice of lawwould therefore be curtailed, but not
disassembled.’ The courts could regulate the practice oflawin
areas in which the General Assembly failed to act, thus creating
concomitant rule.**® When both the judiciary and the General
Assembly have acted, the legislature would override the
judiciary if the statute concerned public welfare, and the court’s
rule would override the statute if it would “unreasonably
hamper{] the judiciary in the adjudicatory process.”™?

The Rhode Island Supreme Court held in Rhode Island Bar
Ass’n v. Automobile Service Ass’n™ that the practice of law
involvesthe publicand embodies a publicinterest.’® The public
may suffer “[glreat and irreparable injury” from the illegal or
improper practice of law.'® “It is, therefore, the right and duty
of the sfafe to regulate and control [the practice of law] so that
the public welfare will be served and promoted.”™®

In Georgia, even when the General Assembly passes
legislation based on the State’s police powers, the Georgia
Supreme Court will invalidate those laws if they purport to
regulate lawyers.”® In Sams v. Olah,'* the court ruled that the
General Assembly has a duty to enact laws to protect state
citizens, but that the court still has a higher duty to reject those
laws if they attempt to interfere with the exercise of the court’s
judicial powers.?®

145. See, e.g., Inherent Power, supra note 113, at 802; Thill, supra note 45, at 1169
(** ‘[Llegislative power over the practice of law should . . . stem from the legislature’s

general interest in serving the public....’”).
146. .See Inherent Power, supranote 113, at 802.
147. Seeid.
148. Seeid.
149, Id.

150. 179 A. 139 (R.I. 1935).

151, Seeid. at 143.

152. Id

153. Id. (emphasis added).

154. See, e.g., Sams v. Olah, 225 Ga. 497, 169 S.E.2d 780 (1969).
155. Id

156. Seeid. at 501-02, 169 S.E.2d at 796.

HeinOnline -- 15 Ga. St. U L. Rev. 1063 1998-1999



Georgia State University Law Review, Vol. 15, Iss. 4 [1999], Art. 3

1064 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 15:1047

3. Judicial Recognition of Statutes as a Show of Harmony
With the Legislature

As a matter of courtesy and public policy, courts in some
states defer to legislation regulating the practice of law.'* The
deference emphasizes to the public that the court and the
legislature are in harmony on the subject of lawyer discipline
and regulation.”®® However, this comity only indicates that the
legislature is cooperating with the court’s efforts to regulate the
practice of law, and does not indicate that the legislature holds
the power to regulate lawyers.'® The acceptance of legislation
does not take away the court’s power to make final decisions on
the regulation of the practice of law.*®®

E. The Trend: Georgia Courts Defer to the General Assembly

In 1996, the Georgia Supreme Court narrowed the extent ofits
inherent power to regulate the practice of law in Henderson v.
HST Financial Services™ Whereas before the court generally
invalidated legislative attempts to regulate lawyers (except in
rare circumstances when the laws were viewed as aids to the
courts),'® here the court deferred to the legislature, at least to
determine the ability of lawyers to insulate themselves from
personal Liability.!%

In Henderson, three lawyers were shareholders in Page, Sevy
& Henderson, P.C.!* Prior to incorporation, attorney Page
entered into a contract to collect past due hospital accounts for
HSI Financial Services (HSI).'®® Subsequent to incorporation,
Page failed to remit the funds collected.’®™ HSI sued the

157. See, e.g., Cowern v. Nelson, 290 N.W. 795, 797 (Minn. 1840) (accepting legislation
as a show of harmony with the legislature); Clark v. Austin, 101 S.W.2d 977, 984 (Mo.
1937) (holding that the court, “as a matter of comity between the separate departments
of the. .. government,” recognizes concurrent legislation that is “reasonable,” but that
the court is not required to recognize such legislation).

158. See, e.g., Cowern, 290 N.W. at 797; Clark, 101 S.W.2d at 984.

159. See Inherent Power, supranote 113, at 790-91.

1680. Seeid. at 795.

181. Henderson v. HSI Fin. Servs., 266 Ga. 844, 471 S.E.24 885 (1996).

162. See supraPart II1.C-D.

163. See Henderson, 266 Ga. at 845, 471 S.E.2d at 886.

164. Seeid.

165. Seeid.

166. Seeid.
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corporation as well as Page, Henderson, and Sevy
individually.® Henderson and Sevy maintained that they did
not actively participate in the HSI contract or collections, nor
did they have a hand in the nonremittance of the collections;!®®
therefore, they should not be held personally liable,!®

Henderson and Sevy argued that Zagoria'™ should be
overruled and that they should be held free from personal
liability under Georgia’s PC statute.!™ They based their
opposition to the Zagoria rule on constitutional principles,
saying that the court in Zagoria encroached on the plenary
power of the General Assembly to limit causes of action.”* They
argued that thelegislative branch of the state government could
constitutionally set the parameters of vicarious liability, and
that under the constitution’s separation of powers doctrine,'™
the judiciary should not decide liability parameters.'™ © {TThe
legislature, and not the courts, [is] empowered by the
Constitution to decide public policy, and to implement that
policy by enacting laws; and the courts are bound to follow such
laws if constitutional.’ *1"

In contrast, appellee HSI argued that Zagoria should not be
overruled'” because it was decided by the Georgia Supreme
Court, which “makes the final and exclusive determination of
that which is or is not constitutional in this state.”'” Under the
constitution’s separation of powers doctrine, once the supreme
court constitutionally declared thatlawyers could not limit their

167. Seeid.

168. Seeid.

169, Seeid.

170. 250 Ga. 844, 302 S.E.2d 674 (1983) (holding that lawyers may not limit their
vicarious liability in a corporation even though the state corporation statutes allow
limited liability for lawyers).

171. See Henderson, 266 Ga. at 845, 471 S.E.2d at 886.

172, SeeBriefof AppellantsWilliam L. Henderson & Jerry Sevy at9, Henderson v. HSI
Fin. Servs., 266 Ga. 844, 471 S.E.2d 885 (1998) (No. S85C1748) [hereinafter Brief of
Appellants].

173. SeeGA.CONST.art. I, § 2, 13 (“Thelegislative, judicial, and executive powers shall
forever remain separate and distinet; and no person discharging the duties of one shall
at the same time exercise the functions of either of the others....”).

174. See Brief of Appellants, supra note 172, at 9.

175. Id.at10.

176. See Brief of Appellee HSI Financial Services, Inc. at 12-14, Heznderson (No.
S085C17486) [hereinafter Brief of Appellee].

177. Id at14.
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liability, the legislature may not attempt to override that
decision.'™

In Henderson, the Georgia Supreme Court merely wrote that
“fa]ithough this court defines whether lawyers may practice
their profession in a partnership, professional corporation, or
other group structure, the relevant statutes govern whether a
particular structural form provides its members with
exemptions from personal liability.”™ Soon after the Henderson
decision, the Georgia Supreme Court issued an order that
amended the rules governing the State Bar of Georgia to reflect
that lawyers could organize in limited liability entities and that
lawyers could limit their liability to the full extent of the law.'*

Leading up to Henderson, the courts provided some
indications that they might be willing to accept legislative input
on the regulation of attorneys. In 1992, the Georgia Supreme
Court allowed legislation to govern compensation for court-
appointed attorneys.!®! In Sacandy v. Walther,'® the court held
that judges have the inherent power to appoint counsel for
indigents, but that the judges cannot make court-appointed
counsel work for free because state law mandates
compensation.’® The court used its inherent power to declare
appointments valid, but rehed on the statutory authority to
determine compensation.’®

The Fourth Circuit also held that courts should defer to the
legislature in the determination of liability standards.’®® In a
1993 case, the court recognized that Virginia’s PC statute
“clearly maintains” traditional corporate liability standards for
professionals and exculpates a shareholder for the misdeeds of
other shareholders.!®® The court held that the liability law

178. See In reOliver, 261 Ga. 850, 851, 413 S.E.2d 435, 436 (1992); Carpenter v. State,
250 Ga. 177, 178-79, 297 S.E.2d 16, 17 (1982).

179. Henderson v. HSI Fin. Servs., 266 Ga. 844, 845, 471 S.E.2d 885, 886 (1996)
(emphasis added).

180. See RULES AND REGULATIONS FOR THE ORGANIZATION AND GOVERNMENT OF THE
STATE BAR OF GEORGIA Rule 1-203 (amended July 15, 19986).

181. SeeSacandy v. Walther, 262 Ga. 11, 12-14, 413 S.E.2d 727, 726-30 (1882).

182. Id

183. See id.; see also Sobelson, supra note 93, at 288.

184. SeeSacandy,262 Ga.at12-13,413 S.E.2d at 729; see alsoSobelson, supranote 93,
at 289.

185. SeeF.D.I.C.v. Cocke, 7 F.3d 386, 403 (4th Cir. 1993).

186. Id.

https://readingroom.law.gsu.edu/gsulr/vol1S/isszif_/éi nonline -- 15 Ga. St. U. L. Rev. 1066 1998- 1999

20



Hawk: Liability Limbo: Are Incorporated Lawyers In Georgia Really Free

1999] LIABILITY LIMBO 1067

applies, without the court’s interference, to all professionals,
including lawyers.’®

Likewise, the Utah Court of Appeals deferred to the
legislature in determining civil liability questions because the
court is only concerned with lawyer conduct and disciplinary
actions.’® In Stewart v. Coffinan the court ruled that its
inherent power should be used only in disciplining lawyers.'*®®
In its ruling, the court was guided by the state’s Rules of
Professional Conduct.'® The rules state that the supreme court
shall govern lawyers’ admission to the practice of law and
lawyer discipline; however, the rules do not create a legal duty
or a basis for civil liability.!®® Therefore, the court reasoned that
its inherent power should be used for determining matters such
as lawyer conduct and discipline, and should not be stretched to
encompass questions of civil liability.**®

Regarding the illegal practice of law, the Rhode Island
Supreme Court, in Rhode Island Bar Ass’n v. Automobile
Services Ass’n,'® found that such cases could be decided under
a governing statute.® There, the petitioner represented the
state bar, and the respondent was an automobile service club
that purported to offer legal advice to club members about
driver’s licenses and registration matters.'*® The court stated
that in “trivial” instances, the law offers an efficient, available
remedy’ and encouraged litigants to use the criminal statute
against the illegal practice of law instead of asking the court to
decide the case based on its inherent power.®® The court noted
that the “inherent power of the judiciary to punish for contempt
is a necessary but also a dangerous power, and is therefore to be
used with great caution.”*® In some cases of illegal practice of

187. Seeid. )
188. See Stewart v. Coffman, 748 P.2d 579, 581-82 (Utah Ct. App. 1988).
189. Id.

190. Seeid.

181. Seeid

192. Seeid.

193. Seeid.

194, 179 A. 139 (R.I. 1935).

195. Seeid. at142.

196. See id. at 140.

197. Id at 142.

198. Seeid.

199. Id.(emphasis added).

Published by Reading Room, 1999 Heinnline -- 15 Ga. St. U L. Rev. 1067 1998- 1999

21



https://readingroom.law.gsu.edu/gsulr/vol15/iss4/&i nonl i ne -

Georgia State University Law Review, Vol. 15, Iss. 4 [1999], Art. 3

1068 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 15:1047

law, however, the court indicated that it may need to intervene
and utilize its inherent power if there is an immediate “need for
summary action to protect the publie.”?

IV. FROM ZAGORIATO HENDERSON: THE FUTURE OF LIMITED
LIABILITY ENTITIES FOR GEORGIA LAWYERS

Even after Henderson v. HSI Financial Services the
Georgia judiciary retains the inherent power to regulate bar
admission standards, decide the structural form in which
lawyers may practice, and regulate lawyer discipline,
suspension, and disbarment.?”® However, the supreme court’s
ruling in Henderson, coupled with its order amending the rules
governing the State Bar of Georgia, allows Georgia business
formation statutes to override the court’s inherent power and
determine the level of liability for lawyers.?®

Now that Georgia lawyers are free from vicarious liability
when forming limited liability entities, where does that freedom
leave the public? The court in Henderson said that allowing
lawyers to limit their liability under the business formation
statutes will have no ill effect on the public.?* The court stated
that its ruling

will not undermine professional conduct or leave the public
unprotected. Lawyers practicing in a professional
corporation still owe a duty to clients and remain personally
liable to them for acts of professional negligence. In
addition, the professional corporation is liable for the
malpractice of its members to the extent of its corporate
assets.?®

In Zagoria, the supreme court stated that malpractice
insurance and corporate assets failed to sufficiently protect the
public in a malpractice situation, and that the public should
have yet another remedy—going after all lawyers in the

200. d.

201. 266 Ga. 844,471 S.E.2d 885 (1996).

202. Seeid. at 845,471 S.E.2d at 888.

203. See id., see also RULES AND REGULATIONS FOR THE ORGANIZATION AND
GOVERNMENT OF THE STATE BAR OF GEORGIA Rule 1-203 (amended July 15, 1996).

204. See Henderson, 268 Ga. at 845, 471 S.E.2d at 886.

205. Id.
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corporation personally.?®® HSI Financial Services (the appellee
and original plaintiff in Henderson) agreed with the Zagoria
holding.® HSI wanted to assess personal liability against
shareholder attorneys who were not personally involved in the
alleged malpractice.?’® HSI argued that Zagoria should not be
overruled, basing its argument partly on the court’s need to
protect the public.?®® HSI contended that the State Bar, acting
as a “trade association,” was rallying for limited liability for
lawyers in order to insulate the “innocent” attorney from
increasing legal malpractice verdicts,*® and that “this court
must balance the competing interests of the general public and
innocent client with those of the State Bar.”?! HSI pointed out
that the Henderson lawyers’ corporate malpractice insurance
carrier refused to cover the lawyers for the HSI ¢laim:*? “[TThe
legal malpractice insurance coverage in this case has done
nothing for HSI. The coverage battle with the insurance carrier
has now reached this Court . . . .”?" Still, the Henderson court
believed that the public would be protected because it would be
able to collect judgments via the incorporated attorneys’
corporate assets.”

206. See First Bank Co. & Trust v. Zagoria, 250 Ga. 844, 846-47, 302 S.E.2d 674, 676
(1983).
[Wlhen alawyer holds himself ouf as a member of a law firm the lawyer will
be liablenot only for his own professional misdeeds but also forthose of the
other members of his firm. . . . We cannot allow a corporate veil to hang
from the cornices of professional corporations which engage in the law
practice,

Id.

207. See Brief of Appellee, supra note 176, at 13-14.

208. See Henderson,266 Ga. at 845,471 S.E.2d at886. Note thatin Henderson, appellee
HSI argued that attorneys Henderson and Sevy were not“innocent bystanders” in the
alleged malpractice. Brief of Appellee, supranote 176, at 14. HSI argued that if Zagoria
was to be overruled, Hendersonwas not the case in which to do it because Zagoriz only
governs cases in which shareholders must pay even though they are not personally
involved in the alleged malpractice. See id. at 18; see also Zagoria, 250 Ga. at 844, 302
S.E.2d at 674. In the alternative, HSI argued that Zagoria should not be overruled based
on constitutional principles. See Brief of Appelles, supra note 176, at 13-14; see also
supra Part 1ILE,

209, See Brief of Appellee, supranote 176,at11.

210. Id

211. Id

212. Seeid.at12.

213. Id

214. SeeHenderson v. HSI Fin. Servs., 268 Ga. 844, 845, 471 S.E.2d 885, 886 (19986).
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In Inre Rhode Island BarAss’n,*®the Rhode Island Supreme
Court voiced its concerns about limited liability forincorporated
lawyers.”® There, the court allowed lawyers to incorporate only
after finding that the state’s PC act contains “in a substantial
way” the necessary safeguards for the public.?” Under In re
Rhode Island Bar Ass’n, incorporated lawyers must apply for a
license from the state supreme court and must possess the
“necessary qualifications of character, integrity and learning” as
prescribed by the court.?® Further, only lawyers can be officers,
directors, or shareholders of a lawyer PC, and all officers,
directors, and shareholders must be actively engaged in the
practice of law.?” Because that state’s PC act contained a
requirement that the corporation carry mandatory liability
insurance, the Rhode Island court decided that “clients . . . and
the members of the public who otherwise deal with the
corporation will not suffer by reason of . . . limited [personal]
Liability.”%° ’

However, malpractice insurance may not always protect the
public’s ability to collect malpractice judgments. If a
malpractice award exceeds the firm’s mandatory insurance
coverage ceiling, members of the public in limited liability
states will not be able to pursue claims against any of the firm’s
shareholders personally—only against the shareholder or
shareholders who were involved in the malpractice.??! Indeed,
trends indicate skyrocketing malpractice awards, and it is more
likely than ever that a firm’s insurance will not cover the
judgment.?? For example, in 1994, juries returned an $84 million
verdict against Chicago’s Keck, Mahin & Cate; a $25.5 million
verdict against Detroit’s Miller, Canfield, Paddock & Stone,
PLC; and a $27.7 million verdict against a Houston limited
partnership.”® Fear of such judgments has forced lawyers to

215. 263 A.2d 692 (R.I. 1970).

216. Seeid.

217. Id. at 698.

218. Id.

219. Seeid.

220. Id at697.

221. See Henderson v. HSI Fin. Servs., 266 Ga. 844, 845-46, 471 S.E.2d 885, 886-87
(1996).

222. See Brief of the State Bar of Georgia Amicus Curiae at 15-16, Henderson v. HSI
Fin. Servs., 266 Ga. 844, 471 S.E.2d 885 (1996) (No. S95C1746).

223. Seeid.at15. '
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accept settlements in record amounts.?* Georgia’s Troutman
Sanders LLP settled a malpractice case for $20 million in 1993,
and Jones, Day, Reavis and Pogue, which has offices in Georgia,
agreed to a $50 million settlement in 1992.%%

These malpractice awards and settlements are having the
effect of increasing premiums and are placing malpractice
insurance costs out of reach for many firms.?® “The sheer
magnitude of the risks that now confront Georgia lawyers from
the practice of their profession far exceeds the insurance
coverage available at any price to the vast majority of lawyers
practicing in Georgia.”?*’ The State Bar of Georgia suggeststhat
large malpractice judgments prompt state legislatures, such as
Georgia’s, to enact limited liability acts.?® In justifying the
overruling of Zagoria, the State Bar of Georgia says such large
malpractice awards were unheard of in 1983 when Zagoria was
decided; therefore, liability limitations for practicing
professionals were not as necessary as they are now.”®

CONCLUSION

The Georgia Supreme Court has yet to answer what will
happen if the General Assembly continues to pass liability-
limiting legislation. The State Bar of Georgia stated that large
malpractice judgments prompt legislatures to enact liability-
limiting legislation.?® Should malpractice judgments continue
to climb, will the Georgia General Assembly react by placing
even more restrictions on liability limits? Will the court then
maintain its holding in Henderson and defer to the liability
protection allowed by the statute? Based on its history of
construing its inherent power as supreme to those of the
General Assembly, the supreme court may reevaluate
Henderson if liability limits become so strict as to further
threaten the attorney-client relationship.

224. Seeid. at16.
225. Seeid.

228. Seeid.

227. Id

228. Seeid.

229, Seeid.

230. Seeid.
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To protect the public against an inability fo collect from a
wrongdoing attorney in a limited liability entity, the Georgia
Supreme Court should have imposed conditions that lawyers
must meet before they can form such entities, for example
requiring a certain level of mandatory malpractice insurance.
Additionally, the court should have limited its holding in
Henderson by decreeing that lawyers can limit liability only
beyond a certain dollar amount.?! The court also should have
imposed a requirement that incorporated lawyers file with the
Georgia Supreme Court, so that the court can monitor who is
incorporating.

Proponents make good arguments in favor of lawyers
practicing in limited liability entities in that limited liability
helps protect innocent bystander shareholders, especially in
light of the numerous large malpractice verdicts and
settlements that recently have been reached. Without liability
protection, these innocent lawyers could be held personally
liable for millions of dollars in a malpractice judgment when
they played no role in the malpractice.* Even small firms are
affected because large judgments cause all lawyers’ malpractice
insurance rates to climb virtually out of reach; therefore, small
firms may not purchase insurance or may buy inadequate
insurance.?® In that scenario, a judgment against a small firm
would almost certainly reach the individual attorneys
personally.?*

While the malpractice insurance industry is not perfect, it can
protect the public by allowing collection on some judgments or
parts of judgments. Thus the Georgia Supreme Court in
Henderson would have partially protected malpractice
judgment collections if it had followed the lead of other courts
and mandated that incorporated attorneys carry at least one

231. See, e.g., Christensen & Bertschi, supra note 35, at 759. The Massachusetts
Supreme Court rule on vicarious liability for corporations only eliminates vicarious
liability above a certain dollar amount. See id.; see also supranote 85 and accompanying
text.

232. See, e.g., Rosencrantz, supra note 48, at 350 (explaining a large malpractice
settlement that resulted in a $41 million settlement in which “[t]he first $25 million was
covered by the firm’s malpractice insurance, but the partners were left to pay the
remaining $16 million out of their own pockets”).

233. Seecid.at372.

234. Seeid.

- 15 Ga. St. U L. Rev. 1072 1998-1999

26



Published by Reading Room, 1999

Hawk: Liability Limbo: Are Incorporated Lawyers In Georgia Really Free

1999] LIABILITY LIMBO 1073

million dollars in malpractice insurance.® Such a mandate
would communicate to the public that the court was taking a
step in the direction of public protection.

Regarding comity between government branches, Henderson
has done some good forthe court. Zagoria’s holding of exclusive
judicial control over attorneys may have previously
“underminef[d] public confidence” in the court and the
profession by emitting animage of the court of total self-interest
and control.?® The holding in Henderson projects a more
positive image of cooperation between the court and the
legislature.

235. States that do mandate malpractice insurance coverage for lawyers practicing in
PCs include: California, Colorado, New Jersey, and Rhode Island. See Christensen &
Bertschi, supra note 35, at 758.

236. Inherent Power, supra note 113, at 800-01 (“{TThere may be some danger that
exclusive judicial control of the bar will undermine public confidence in the court, for
such control might appear as selfish, politically motivated protection of the courts and
the legal profession in general.”).
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