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Two recent examples show the dangers posed to judicial
independence by both direct elections and retention elections. In
Texas, candidates for judicial office run with a political party
affiliation. In 1994, a former chairman of the state Republican
Party called for Republicans to take over the Texas Court of
Criminal Appeals after the court reversed the conviction in a
capital case.!™ Stephen W. Mansfield ran as the Republican
candidate against the author of the decision, a conservative
former prosecutor, Charles Campbell, who had served twelve
years on the court and had been supported by both sides of the
criminal bar.”®® Mansfield ran on promises of greater use of the
death penalty, greater use of the harmless-error doctrine, and
sanctions for attorneys who file “frivolous appeals especially in
death penalty cases.”® Before the election, it came to light that
Mansfield had misrepresented his prior background, experience,
and record,’® that he had been fined for practicing law without
a license in Florida,*®® and that—contrary to his assertions that
he had experience in criminal cases and had “written extensively
on criminal and civil justice issues”—he had virtually no
experience in criminal law.”™ Nevertheless, Mansfield received
fifty-four percent of the votes and now sits on the Court.'™
After his election, the Texas Lawyer declared Mansfield an
“unqualified success.”*

Retention elections provide no greater guarantee of judicial
independence. Justice Penny White was voted off the Tennessee
Supreme Court in a retention election after a surprise attack
shortly before the election by the Republican Party and right-
wing groups. The attack was based primarily on a single case,

179. See Janet Elliott & Richard Connelly, Mansfield: The Stealth Candidate; His
Past Isn’t What it Seems, TEX. Law., Oct. 3, 1994, at 1, 32.

180. See Jane Elliott, Urqualified Success: Mansfield’s Mandate; Vote Makes a Case
for Merit Selection, TEX. LAW., Nov. 14, 1994, at 1.

181. Elliott & Connelly, supra note 179.

182. See id.; Elliot, supra note 180, at 1 (reporting that Mansfield was unable to .

verify campaign claims regarding number of criminal cases he had handled and had
portrayed himself as political novice despite having twice unsuccessfully run for
Congress); see also Do It Now, FT. WORTH STAR-TELEGRAM, Nov. 12, 1994, at 32
(editorial calling for an immediate challenge to Mansfield’s election because he had
“shaded the truth of virtually every aspect of his career”).

183. John Williams, Election ’94: GOP Gains Majority in State Supreme Court,
HousTON CHRON., Nov. 10, 1994, at A29.

184. Elliott & Connelly, supra note 179, at 32.

185. See Elliot, supra note 180, at 1.

186. Id.
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State v. Odum,”® the only capital case decided by the court
during Justice White’s nineteen-month tenure on the court.
Justice White did not write the majority opinion, a concurring
opinion or a dissenting opinion in the case. Odum’s death
sentence was reversed and the case was remanded for a new
sentencing hearing because all five members of the Tennessee
Supreme Court agreed that there had been at least one legal
error which required a new sentencing hearing.'®®

However, Tennessee voters were told that Justice White had
personally overturned the conviction in the case,'® even though
the conviction was upheld and the sentence was reversed by the
entire court. Voters were also given a graphic description of
Odum’s crime and told than Odum “won’t be getting the
punishment that he deserves[ tlhanks to Penny White,”* even
though the entire court remanded the case for a new sentencing
trial at which Odum could well be sentenced to death again or
life imprisonment. Voters were also told than unless they voted
White off the bench, she would “free more and more criminals
and laugh at their victims.” Justice White was unable to
respond to these distortions of Odum before the election because
a motion for rehearing was pending in the case until the election
and the Canons of Judicial Conduct prohibited her from
commenting on a pending case.

Tennessee’s governor and both its United States Senators, all
Republicans, opposed the retention of Justice White.”®® The
Republican Party mailed a brochure to voters titled, “Just Say
NOY with the slogan, “Vote for Capital Punishment by Voting
NO on August 1 for Supreme Court Justice Penny White.”*

187. State v. Odom, 928 S.W.2d 18 (Tenn. 1996).

188. In an opinion by Justice Birch three members of the court held that there were
three errors requiring reversal. See id. at 32-33. The remaining two members of the
court concurred with regard to one error, but dissented with regard to the other two.
See id. at 33 (Anderson, C.J., concurring in part and dissenting in part).

189. See Letter to Voters by John M. Davies, President of the Tennessee
Conservative Union, at 2, in Bright, Political Attacks, supra note 145, at 331-34
(reproducing letter in full). The letter twice says that the conviction was overturned.
See id. at 332.

190. Id. at 331.

191. Id. at 332.

192. See Jeff Woods, Public Outrage Nails e Judge, NASHVILLE BANNER, Aug. 2,
1996, at Al, A2 (reporting that Gov. Sundquist and Sens. Fred Thompson and Bill
Frist all announced their opposition to White); Jeff Woods, Sundquist Admits Early
Ballot to Boot White, NASHVILLE BANNER, July 26, 1996, at B2 (reporting that
“White’s foes are casting the election as a referendum on the death penalty”).

193. Bright, Political Attacks, supra note 145, at 335-36 (reproducing brochure in
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Immediately after the retention election, the Governor of
Tennessee, Don Sundquist, said: “Should a judge look over his
shoulder [in making decisions] about whether they’re going to be
thrown out of office? I hope s0.”** Another justice, who had
been targeted for defeat by the groups that opposed White,
announced that he would not seek to stay on the court in
retention elections in 1998.**

The campaigns waged to win a seat on the bench often produce
judges whose independence and impartiality are subject to
question by any observer and certainly by litigants who come
before the courts. For example, in his campaign for reelection to
the Nevada Supreme Court, Justice Cliff Young “formed a highly-
visible political alliance with the State’s attorney general, who in
numerous campaign advertisements publicly ‘urged all Nevadans’
to vote for Justice Young.”® Justice Young ran campaign
advertisements proclaiming that he had a “record of fighting
crime” which included voting to uphold the death penalty
seventy-six times.”” Young was reelected. A condemned man
whose case came before the court moved to recuse Judge Young
because the state was represented by the attorney general.
During the pendency of the case, Justice Young had “repeatedly
published his appreciation for the attorney general’s support and
how much he ‘welcomed’ her support . . . because of the attorney
general’s ‘role as the State’s top law enforcement officer.” 7%

Nevertheless, the Nevada Supreme Court denied the motion to
disqualify Justice Young.'"” Justice Springer dissented saying:

“Tough on crime” claims made by judges in election
campaigns are so common in Nevada as to go almost
unnoticed. Our judicial discipline authorities customarily
ignore this kind of judicial misconduct once the judge
becomes elected or reelected. It goes beyond “tough on crime”

full).

194. Paula Wade, White’s Defeat Poses Legal Dilemma; How is a Replacement Justice
Picked?, MEMPHIS COM. APPEAL, Aug. 3, 1996, at Al.

195. See Tom Humphrey, Justice Will Not Seek New Term, KNOXVILLE NEWS-
SENTINEL, Nov. 26, 1997, at A6 (reporting that Justice Lyle Reid, “listed as a top
target of some who worked for the 1996 ouster of former Supreme Court Justice
Penny White,” announced that he would not seek another eight-year term).

196, Nevius v. Warden, 944 P.2d 858, 860 (1997) (Springer, J., dissenting), reh’s
denied with opinion, 1998 WL 341017 (Nev. 1998).

197. Id.

198. Id.

199, See id. at 859.
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for a judge to claim that he is a “crime fighter,” especially
when, on top of this, the judge identifies his principal election
supporter as being the State’s attorney general. Judges are
supposed to be judging crime not fighting it.%°

A Missouri trial judge who was seeking reelection issued a
press release announcing his decision to switch parties from
Democrat to Republican just six days before the capital trial of
Brian Kinder, an indigent African-American.*® The press
release stated:

The truth is that I have noticed in recent years that the
Democrat party places far too much emphasis on
representing minorities such as homosexuals, people who
don’t want to work, and people with a skin that’s any color
but white. Their reverse-discriminatory quotas and
affirmative action, in the work place as well as in schools and
colleges, are repugnant to me.... I believe that a person
should be advanced and promoted, in this life, on the basis of
initiative, qualifications, and willingness to work, not simply
on the color of his or her skin, or sexual preference.

While minorities need to be represented, or [sic] course, I
believe the time has come for us to place much more
emphasis and concern on the hard-working taxpayers in this
country. . .. That majority group of our citizens seems to
have been virtually forgotten by the Democrat party.?®

The Missouri Supreme Court upheld the judge’s refusal to
disqualify himself from the case.”® Justice White, the only
African-American on the Court, dissented saying:

The slur is not ambiguous or complex (nor, unfortunately,
original): “While minorities need to be represented..., I
believe the time has come for us to place much more
emphasis and concern on the hard-working taxpayers in this
country. . ..” No honest reading of this sentence can show
that it says anything other .than what it says: that minorities
are not hard-working taxpayers.... The mere fact that a
judge who issues a racially derogatory press release a week
later claims to treat equally people who are “white, black,

200. Id. at 860 (Springer, J., dissenting).

201. See State v. Kinder, 942 S.W.2d 313 (Mo. 1996), cert. denied, 118 S. Ct. 149
(1997).

202. Id. at 340 (White, J., dissenting).

203. See id. at 321.
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red, yellow, or whatever,” hardly “set[s] to rest any concern”
about his impartiality. I would feel much more comfortable
with the judge’s decision not to recuse if he had used his
press release to trumpet his “prejudice toward upholding
each individual’s constitutional rights[,]” rather than filling it
with race-baiting nonsense.*™

The influence of political pressures on the decisions of elected
judges in high profile cases, such as death penalty cases, is
undeniable. The American Bar Association’s Commission on
Professionalism found that “udges are far less likely to...
take . . . tough action if they must run for reelection or retention
every few years.”” Supreme Court Justice John Paul Stevens
has pointed out that in states that allow judges to override jury
sentences in capital cases, judges frequently override sentences of
life imprisonment and impose death, but seldom override death
sentences.”® He observed that:

[Ellected judges too often appear to listen [to] the many
voters who generally favor capital punishment but who have
far less information about a particular trial than the jurors
who have sifted patiently through the details of the relevant
and admissible evidence. How else do we account for the
disturbing propensity of elected judges to impose the death
sentence time after time mnotwithstanding a jury’s
recommendation of 1ife?*”

In Harris v. Alabama, Justice Stevens warned:

The “higher authority” to whom present-day capital judges
may be “too responsive” is a political climate in which judges
who covet higher office—or who merely wish to remain
judges—must constantly profess their fealty to the death
penalty . ... The danger that they will bend to political
pressures when pronouncing sentence in highly publicized
capital cases is the same danger confronted by judges
beholden to King George II1.2%®

204. Id. at 340 (White, J., dissenting).

205. AMERICAN BAR ASS'N, REPORT OF COMMISSION ON PROFESSIONALISM (1986).
206. See Harris v. Alabama, 513 U.S. 504, 521-22 (1995) (Stevens, J., dissenting);
Walton v. Arizona, 497 U.S. 639, 713 n.4 (1990) (Stevens, J., dissenting); Spaziano v.
Florida, 468 U.S. 447, 486-87 (1984) (Stevens, J., concurring in part and dissenting in
part) (arguing that juries make decisions based on community values more reliably
than judges because juries more accurately reflect composition and experiences of a
community as a whole).

207. Walton, 497 U.S. at 713 n.4 (Stevens, J., dissenting).

208. Harris v. Alabama, 115 S. Ct. at 1039 (1995) (Stevens, J., dissenting) (quoting
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The independence and impartiality of judges is also called into
question when they preside over cases in which a party or lawyer
has contributed to the judge’s campaign®® The perceived
results of such interest-group domination over judicial elections
were described by one observer as follows:

The Texas Supreme Court in a virtuoso performance of
judicial activism has, in recent years, ignored precedent,
invalidated on Texas constitutional grounds long-accepted
legislative enactments, interpreted Texas statutes so as to
render them meaningless, and glossed over and
misinterpreted fact findings of trial courts, all in pursuit of
desired results.

LRI

Case by case results-oriented decisions have replaced the
rule of law.*’

This is no way to run a system of justice. Judicial elections,
whether direct elections or retention elections, discourage good
lawyers from becoming judges and result in untenable pressures
on judges once in office to ignore the law and satisfy their
financial supporters or public sentiment to avoid being voted out
of office.

II1. OVERCOMING MISPERCEPTIONS ABOUT THE
ROLE OF THE JUDICIARY

Misperceptions about the judicial role are a major barrier to
attaining an independent judiciary that makes decisions based on
the law. Because of the increasing dominance of special interest
groups in judicial elections, the promises that the selection or
removal of particular judges will produce certain results, and the
attacks made on both the state and federal judiciary, many
citizens perceive judges as no different from other politicians who

Duncan v. Louisiana, 391 U.S. 145, 156 (1968)).

209. See, eg., Collier v. Griffith, 1992 WL 44893, *6-*7 (Tenn. Ct. App. 1992)
(holding trial judge should have recused himself in case in which one party’s attorney
was the finance chairman for the judge’s ongoing election campaign); Robert F. Utter,
Selection and Retention—A Judge’s Perspective, 48 WASH. L. REV. 839, 843-45 (1973)
(observing that lawyers who support victors or losers in political campaign
subsequently have reason to question legitimacy of judgments made by judges).

210. Robert D’Agostino, The Decline of the Law in the Texas Supreme Court, 2
BENCHMARK 171, 171 (1986). See generally Stephen J. Adler, The Texas Bench:
Anything Goes, AM. Law., Apr. 1986, at 11.
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make decisions heavily influenced by the wishes of their
constituents or, more likely in today’s world, the major
contributors to their campaigns. However, judges, unlike
legislators or governors, are not expected to gauge public opinion
before making their decisions.

There are few voices reminding citizens of the role of judges
described by Judge William Cranch as interpreting and applying
the law “undisturbed by the clamor of the multitude.”" Those
voices are being drowned out by others urging that judges who do
not heed the clamor of the multitude should be removed from
office either in elections or by impeachment.”®

Few point out the importance of the rule of law. Particularly
disturbing is the denigration of the Bill of Rights by politicians as
nothing more than a collection of technicalities that frustrate a
whole range of popular activities from prayer in schools to
convicting and executing criminals. People need to be reminded
of the importance of the Bill of Rights in protecting the
individual from the government, as described by Justice Robert
Jackson:

The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political controversy,
to place them beyond the reach of majorities and officials and
to establish them as legal principles to be applied by the
courts. One’s right to life, liberty, and property, to free
speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote; they
depend on the outcome of no elections.”®

However, Alabama Governor Fob James argued to a federal
judge as recently as 1997 that the Bill of Rights did not apply in
Alabama.® While as a matter of law this should not be true,
all too often the Bill of Rights does not apply to the citizens of
Alabama who most need its protections because they either have
no access to the courts or the state courts will not enforce the Bill
of Rights and the federal courts will do nothing to protect their
rights.

211. 1 CHARLES WARREN, THE SUPREME COURT IN UNITED STATES HIiSTORY 303
(1947).

212. See Bright, Political Attacks, supra note 145,

213. West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).

214. See Sack, supra note 100, at A7,
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Governor James has also said that the state legislature and
governor should be able to override decisions of his state’s
highest court® and, on the federal level, that the President
and Congress should simply ignore court decisions they believe
are wrong.” Former judge and rejected Supreme Court
nominee Robert Bork has proposed that Congress should be given
the power to override court decisions.?””

Others also suggest that judges should be compliant to the will
of the majority and not let the law get in their way. Presidential
candidates and members of Congress tell the public that federal
judges should be impeached for unpopular decisions.?® The
politicians who criticized federal judge Harold Baer for
suppressing cocaine evidence, later bragged when he reversed
himself”® that “they bullied federal judge Harold Baer into
reversing his controversial ruling. . . .”*°

Right wing groups in Tennessee, emboldened by their
successful campaign to oust Justice Penny Whitfe from the state
supreme court, set their sights on federal district judge John
Nixon, urging his impeachment because he granted habeas
corpus relief in several capital cases.” They collected over

215. See Adam Cohen, A Governor With a Mission, TIME, Sept. 4, 1995, at 32
(reporting that James had introduced bill that would allow legislature and governor
to overturn rulings of Alabama Supreme Court from which three or more judges
dissent); James Pushes Restructuring of State’s Judicial Branch, COLUMBUS [GA.]
LEDGER-ENQUIRER, May 3, 1995, at B2 (describing proposal and reporting that Gov.
James “sees Alabama judges acting like schoolyard bullies”).

216. See James: President, Congress Should Ignore Supreme Court, COLUMBUS
LEDGER-ENQUIRER, June 17, 1996, at B2; James Apologizes for Kowtowing to
Judiciary, COLUMBUS LEDGER-ENQUIRER, Aug. 12, 1995, at B2.

217, See ROBERT H. BORK, SLOUCHING TOWARDS GOMORRAH: MODERN LIBERALISM
AND AMERICAN DECLINE 117 (1996).

218. See, e.g., Linda Greenhouse, Judges as Political Issues; Clinton Move in New
York Case Imperils Judicial Independence, Bar Leaders Say, N.Y. TIMES, Mar. 23,
1996, at Al (reporting that federal judge Harold Baer had been criticized by the
White House, Presidential candidate Robert Dole and other politicians for suppressing
cocaine in a case); Don Van Natta, Jr., Judges Defend A Colleague From Attacks,
N.Y. TIMES, Mar. 29, 1996, at B1, B4 (reporting that “[oln the Presidential campaign
trail in California on Saturday, Senator Dole called for Judge Baer’s impeachment”).
219. See United States v. Bayless, 921 F. Supp. 211 (S.D.N.Y.) (finding that police
officers had “reasonable suspicion” of criminal activity sufficient to support their stop
of defendant), vacating 913 F. Supp. 232 (S.D.N.Y. 1996) (finding that cocaine and
heroin was seized in violation of Fourth Amendment).

220. Paul M. Barrett, Dole Campaign May be on Shaky Ground in Bid to Brand
Another Clinton Judge as Soft on Crime, WALL ST. J., Apr. 3, 1996, at Al6.

221. See Kirk Loggins, Law on His Side Against Impeachment, They Say,
TENNESSEAN, May 25, 1997, at 1A.
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27,000 signatures on petitions urging impeachment.””® The
Tennessee Senate passed a resolution by a vote of twenty-eight to
five, urging the United States Congress to begin impeachment
proceedings against Nixon.?”® The state House of
Representatives voted eighty-seven to eight in favor of a
resolution calling for Nixon not to hear any more death cases.?*
However, Judge Nixon's decisions in capital cases have been
upheld by the Court of Appeals.”® As one Tennessee lawyer
noted, “If the 6th Circuit U.S. Court of Appeals says that Judge
Nixon is right . . . do we then impeach those three judges? . . . At
what point do you stop this?"**®

The attacks on judges to remove them from office for
unpopular rulings make no allowance for the fact that judges are
circumscribed in their decisions by the law. Instead, they suggest
to the public that a judicial ruling is no different than a vote by a
legislator. Attacks on judges almost never deal with the legal
basis for their ruling, but are based entirely on the facts of the
crime and the result, such as whether a death sentence was
upheld or reversed. Often there is not even the recognition that
the defendant will be tried again and is still subject to the same
punishment. Instead, the public is led to believe that the judge
let a murderer go free. The results are perceptions and
expectations on the part of voters, which put even greater
pressures on state court judges to avoid unpopular decisions in
order to stay in office.

IV. SHALL WE OVERCOME?

Any honest assessment of the situation must recognize that
the prospects for obtaining judicial independence in the states of

222, See id.

223, See Paula Wade, Impeach Nixon, Senate Urges, MEMPHIS COM. APPEAL, May 20,
1997, at A7 (reporting on Tennessee Senate resolution calling for Judge Nixon's
impeachment).

224. Loggins, supra note 221.

225. See, e.g., Rickman v. Bell, 131 F.3d 1150 (6th Cir. 1997) (upholding Nixon’s
grant of relief because counsel’s repeated expressions of hostility to petitioner
amounted to constructive denial of his right to assistance of counsel); Groseclose v.
Bell, 130 F.3d 1161 (6th Cir. 1997) (upholding Nixon’s ruling that trial counsel’s
ineffectiveness warranted habeas corpus relief); Austin v. Bell, 126 F.3d 843 (6th Cir.
1997) (upholding Nixon’s grant of relief because trial counsel ineffective during the
penalty phase); Houston v. Dutton, 50 F.3d 381 (6th Cir. 1995) (upholding Nixon’s
grant of relief because “heinous, atrocious, or cruel” jury instruction was
unconstitutionally vague and uninformative).

226. Loggins, supra note 221.
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the Old Confederacy are not good. There are many indicators
from the symbolic to the substantive that many state judges are
not independent and committed to the rule of law.

An Alabama judge makes a public spectacle of displaying the
Ten Commandments in his courtroom and defying a federal court
order regarding prayer in schools. Georgia judges display the
Confederate battle flag, part of the state’s flag, in their
courtrooms, even though the flag represents racial oppression
and defiance of the law to some of the citizens who come before
the courts.

State court judges continue to tolerate indigent defense
systems which are a disgrace to the legal profession and their
states. Such systems cannot possibly assure fairness to the
thousands of people—mostly black and mostly poor—processed
through the criminal courts. Nor can they assure that judges
make informed decisions in imposing sentences, which range
from. probation to prison to death. Many state court judges still
dispose of capital and other important cases by signing off on
one-sided orders prepared by state attorneys.”?” State courts
still fail in too many instances to protect racial minorities from
discrimination and to protect the rights of poor people accused of
crimes. No one seriously thinks that state courts in the South
will correct constitutional violations in the prisons, jails and
juvenile facilities in the region. State court judges show little
concern for the fact that increasingly only the wealthy have
meaningful access to the courts.

Indeed, there is a strong possibility that things will get worse.
Judicial decisions are becoming the new “hot button” issues for
politicians and special interest groups who will distort both the
facts and the role of courts to advance their goals. The amounts
spent on judicial elections are escalating at an alarming rate.
Only the most naive doubt that the purpose and effect of this
spending is to influence judicial decisionmaking. There is grave
danger that the number of people of color in the legal profession
will be reduced rather than increased in the future as law schools
deny admission to minority applicants.”® Nevertheless, there is
tremendous resistance to replacing elections with a different

227. See Bright & Keenan, supra note 145, at 803-11.

228. See Higginbotham, supre note 106, at 28, 29 (documenting decline in minority
enrollment at law schools in wake of Fifth Circuit’s opinion in Hopwood v. State of
Texas, 78 F.3d 932 (5th Cir. 1996), cert. denied, 518 U.S. 1033 (1996)).

https://readingroom.law.gsu.edu/gsulr/vol14/iss4{8ai honline -- 14 Ga. St. U. L. Rev. 856 1997- 1998

40



Bright: Can Judicial Independence be Attained in the South? Overcoming Hi

19981 CAN JUDICIAL INDEPENDENCE BE ATTAINED IN THE SOUTH? 857

system of judicial selection and to taking affirmative steps to
include in the system of justice those who have been traditionally
excluded.

It is remarkable that, in light of these developments, so little
concern has been shown by those who should care greatly about
the independence of the judiciary, including members of the legal
profession. States will develop an independent judiciary and
adherence to the rule of law only if responsible leaders realize
the urgency of the situation, come forward, and speak over the
clamor of those who mislead the public about the judicial role.
They must educate the public about the role of the courts and the
importance of an independent judiciary, and secure the adoption
of new selection procedures that insulate judges from the
influence of money and other improper pressures. Many of those
leaders will not be lawyers, but lawyers, as trustees of our
system of justice, have a special role to play in educating leaders
and the public about the proper role of the judiciary.

It will be possible to overcome history only when we
acknowledge it and its influence on the present. As Justice
William Brennan observed:

[Iit has been scarcely a generation since this Court’s first
decision striking down racial segregation, and barely two
decades since the legislative prohibition of racial
discrimination in major domains of national life. These have
been honorable steps, but we cannot pretend that in three
decades we have completely escaped the grip of a historical
legacy spanning centuries. ... [Wle remain imprisoned by
the past as long as we deny its influence in the present.”

Ignoring the past and engaging in wishful thinking that the state
courts are independent will not make independence a reality.
Citizens, judges, lawyers, and public officials must recognize the
lack of independence, acknowledge the historic role the courts
have played in defiance of the law, explore the influence of that
history on the present, and realize how far the courts have to go
to reach independence. States must take major, serious
steps—not minor, token gestures—to increase the participation in
the justice system of racial minorities who have been historically
excluded as judges, jurors, and attorneys. As the population of
the United States becomes more diverse, courts should reflect

229, MeCleskey v. Kemp, 481 U.S. 279, 344 (1987) (Brennan, J., dissenting).
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that diversity if they are to understand and provide equal justice
to all who come before them.

Conscientious state court judges must begin a process of
serious self examination in response to the new responsibilities
they have as a result of the diminished role of the federal courts
in protecting individual rights. They must ask themselves to
what extent they have been influenced, even subconsciously, in
making their decisions by the need for public approval to stay in
office,” and whether that influence is compatible with their
constitutional responsibilities as judges. Are they politicians or
judges? Do they base their decisions on what will get them
elected or the dictates of Supreme Court opinions, which may, in
a particular case, be very unpopular?

State court judges must also question whether they should
continue long-standing practices. For example, should
appointments to defend poor people accused of crimes continue to
be the source of employment of last resort for lawyers who cannot
do anything else? Should judges, who are supposed to be fair and
impartial referees, even be appointing lawyers to defend the
poor? Should judges and prosecutors continue to work as a team,
as occurs in so many jurisdictions today? Should judges delegate
writing of orders to lawyers for the state and then rubber stamp
those orders without even reading them? Should the judge be
independent of the lawyers for both sides?

To overcome misperceptions about the role of the judiciary
which are a major barrier to reform, the bar and other leaders
must engage in public education efforts with a seriousness that
has been lacking thus far. This task is not insurmountable. Most
people want the protections of the law for themselves, but they
have been convinced by those calling for an all-out war on crime
that constitutional protections should not apply to those accused
of crimes.” It should not be impossible to convince people that
laws which are applied only when convenient protect no one and
that judges must be independent in order to enforce the laws.

230. See Joseph R. Grodin, Developing a Consensus of Constraint: A Judge's
Perspective on Judicial Retention Elections, 61 S. CAL. L. REv. 1969, 1980 (1988)
(discussion by Grodin, a former justice of the California Supreme Court, about
whether votes of justices in critical cases may have been subconsciously influenced by
the awareness that the outcomes could affect upcoming judicial elections and his
efforts to assure himself that his vote had been entirely on the merits of the case).
231. See Stephen B. Bright, The Politics of Crime and the Death Penalty: Not “Soft
or. Crime,” But Hard on the Bill of Rights, 39 ST. Louis U. L.J. 479 (1995).
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But prominent members of the legal profession, who have the
wealth and power to be heard, must take time off from the
relentless pursuit of money, get off the golf courses and out of the
skyboxes and take up these efforts.

Educating the public about the role of the judiciary is essential
to replacing judicial elections with merit selection systems.
Candidates for a judicial position should be nominated on the
basis of qualifications by a committee chosen to assure diverse
citizen input and not controlled by any one person or political
party. The District of Columbia, Hawaii, and other jurisdictions
have such systems that serve as models.?®® These systems foster
judicial independence by isolating judges from political pressures.
Judicial tenure commissions should periodically review the
performance of judges to decide whether they should be
reappointed.

Neither retention elections nor allowing judges to respond to
attacks will produce an independent judiciary. Retention
elections have the same potential for intimidation and a chilling
effect on judicial decisionmaking as direct -elections, as
demonstrated by the removal of Justice White from the
Tennessee Supreme Court and Governor Sundquist’s comment
afterwards that judges should be looking over their shoulder in
making decisions. Allowing judges to respond to attacks only
creates the questions of impartiality that arose in Nevada when
Justice Young, “responding to an assertion, based on one case,
that he was soft on the death penalty,”® campaigned as a
crime fighter who had affirmed seventy-six capital cases.

Does a merit selection system completely eliminate politics and
always produce perfect judges and perfect decisionmaking? Of
course not. No system can do that. Any selection process, from
awarding the Nobel prize to the selection of the Pope by the
College of Cardinals, involves some politics. And, unfortunately,
some individuals, no matter how selected, will bring to the bench

232. See D.C. CODE ANN. §§ 11-1501 to 11-1502 (1995) (President selects judges
from names that a commission recommends, with advice and consent of the Senate,
for 15-year terms; judicial qualification commission reviews performance); Haw.
Const. art. VI, § 3 (governor appoints judges, from a judicial selection commission’s
list of nominees and with consent of the senate, for 10-year terms; judicial selection
commission determines retention). For further discussion of desirable features of merit
selection systems, see Bright & Keenan, supra note 145, at 817-21.

233. Nevius v. Warden, 944 P.2d 858, 859 (1997), reh’z denied with opinion, 1998
WL 341017 (Nev. 1998).
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an agenda or become arrogant, self righteous, erratic,
overbearing, and rude upon becoming judges. That is why a
system of periodic review by a judicial qualifications commission
may be preferable to life tenure for judges.

However, a merit selection system along the lines previously
described is more likely to produce good judges than elections
and to insulate judges from the influence of money and the
passions of the moment so that they can make decisions based on
the law. Unless the southern states adopt such systems in the
near future, those most in need of protections of the courts and
the law will be left unprotected, and the new era of states’ rights
will be little more than a less blatant form of the Jim Crow
justice and legal lynchings of the recent past.
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