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Judge Titone ranked the best interests of the child as the
most important concern throughout the whole adoption
process.”’ He remarked that both the New York legislature
and the courts have placed central importance on the finality
of the adoption process.?” He noted the importance of the
finality in the lives of the children as follows:

One of the most crucial elements of a healthy childhood is
the availability of a stable home in which each family
member has a secure and definite place. In addition to
the stake of the adopted child, the adoptive family is
unquestionably adversely affected by any lingering
uncertainty about the permanence of the adoption. As one
commentator has observed, “[t]lhe bond, the love, the
intense emotion between the adoptive parents and the
child placed in their home, is created the very moment
their dream is fulfilled and a child comes through their
door.”®

Judge Titone viewed the due process inquiry as a balancing
test of the biological parents’ interests against “ ‘[t]he
legitimate state interests in facilitating the adoption of young
children and having the adoption proceeding completed
expeditiously.” ”* He then explained that the state’s interest
in finality outweighs whatever interest the father might
have ?®

In Shoecraft v. Catholic Social Services Bureau,® a
putative father challenged the constitutionality of Nebraska’s
law requiring a putative father to file notice of intent to
claim paternity” The statute entitles an unwed mother to
automatic custody of her child, while an unwed father is not
afforded the same right®® The court upheld the statute
after identifying several compelling state interests as the basis
for its decision.”® First, the five-day period is typically the

211. See id. at 105-08,

212. Id. at 106.

213. Id. at 106-07.

214, Id. at 107 (quoting Lehr v. Robertson, 463 U.S. 248, 265 (1983)).
215. Id. at 108.

216. 385 N.W.2d 448 (Neb. 1986).

217. Id. at 450.

218. Id. at 451-562; see NEB. REV. STAT. § 43-104.02 (1988).

219, Shoecraft, 385 N.W.2d at 451-52. The court noted that:
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length of time that a mother spends in the hospital following
birth.?*® The five days gives the mother an opportunity to
see whether the child’s father will come forward and take
responsibility.” If the mother realizes that the father is not
going to come forward, she may consent to adoption before
becoming too attached to the child.**

The court further found an interest in the child’s prompt
placement after birth.”® Finally, the court found that a
speedy termination of the putative father’s rights is in the
best interests of the child, the biological mother, and the
prospective adoptive parents.”* Absent such a policy, the
fears of prospective adoptive parents could cause adoption to
suffer a decline.”

However, one year later in In re S.R.S.,”® the Nebraska
Supreme Court held that the Nebraska law requiring a
putative father to file notice of intent to claim paternity
within five days after the birth was unconstitutional as

[T]he state has a compelling interest in the well-being of all children,
whether born in or out of wedlock, and of their proper nurture and
care . . . . Further, that the transfer of children by relinquishment from
unwed mothers and the adoption of those children are also compelling
state interests is clear.

Id. at 451.

220. Id. at 452.

221. Id.

222. Id.

223. Id. The court noted that:
[Tlhe placement of the child in a home with persons anxious to have,
love, and rear the child is to be preferred over a battleground where the
mother must either depend on social agency support or on the outcome of
a judicial support proceeding to compel the father to assume his
responsibility.

Id

224, Id.

225. See id. However, the dissent by Chief Justice Krivosha strongly disagreed with

the majority opinion:

While it is true that in the instant case the statute does not
automatically deny the father the right to notice and hearing,
nevertheless it does seek to accomplish a similar end. The statute
requires that the father must, within 5 days after birth, acknowledge
paternity in a narrow, limited manner, to wit, by filling out a form
provided by the Department of Social Services. The father must also file
the form with the Department of Social Services. In my view this
statutory scheme unconstitutionally discriminates against the father.

Id. at 454 (Krivosha, J., dissenting).
226. 408 N.W.2d 272 (Neb. 1987).
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applied to this father®’ The court applied strict scrutiny
since a fundamental right, the relationship between a parent
and a child, was involved.”® The court noted that “[tlhe
father in Shoecraft was aware of the impending adoption for
3%2 to 4 months prior to the birth. Until 9 days after the
birth the father never exhibited any responsibility for the
mother or child.”*

In this case, the father had established a familial bond
with the child. He lived with the child, provided for the child,
and was involved in the child’s care.”® Thus, the court held
that “[wle observe no compelling interest that the State
secures by allowing a 2-year relationship to be severed for
failure to file within 5 days of birth that justifies the
disparate treatment of the [father] from those similarly
situated on the grounds of gender and marital status.™*

In Swayne v. L.D.S. Social Services,®® the putative father
launched an equal protection claim against a Utah statute
that terminates the parental rights of the father of an
illegitimate child if the father fails to file a timely notice of
paternity.”® The father claimed that the statute unlawfully
discriminated on the basis of gender because consent of the
mother of an illegitimate child is required by statute before
an adoption can occur, but the father must acknowledge
paternity with the Utah Department of Health before his
consent is required.?® The court applied a mere rationality
standard, and the statute survived that level of scrutiny.”

The court explained that a reasonable basis for the different
classification of unwed mothers and unwed fathers is that the
mother’s identity is readily ascertainable, but the father’s
paternity is not.?*® Consequently, a reasonable basis for the
differential treatment of filing and nonfiling fathers is “the
state’s need to distinguish those fathers who have accepted

227, Id. at 279; see NEB. REV. STAT. § 43-104.02 (1988).
228. In re SR.S, 408 N.W.2d at 277.

229, Id. at 278.

230. Id. at 277.

231. Id. at 278-79.

232. 795 P.2d 637 (Utah 1990).

233. Id. at 640 (the Utah Statute was repealed in 1990).
234. Id.

235. See id. at 640-41.

236. Id. at 641.
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legal responsibility for the care of their children from those
fathers who have not.”

In a concurring and dissenting opinion, Justice Zimmerman
maintained that the court should have applied sfrict scrutiny
because a fundamental right is involved: the right of a father
to develop a relationship with his child.®® Justice
Zimmerman then argued that the registry statute could not
survive strict scrutiny.® He noted:

The state may have a legitimate interest in easing the
way for the adoption of illegitimate children and in
speedily resolving questions about the identity of the
fathers, but that objective does not require or justify the
undiscriminating, across-the-board, gender-based distinction
upon which the statute relies.?

Thus, putative father registries have, for the most part,
survived constitutional challenge. Although the lack of
uniformity in the various courts as to what level of scrutiny
to apply provides no indication whether a registry statute
would survive a constitutional attack in Georgia, the
competing interests involved are clear—the putative father’s
interest in establishing a relationship with his child, the
adoptive family’s interest in maintaining the familial bond
with the child, and most importantly, the child’s interest in a
stable, loving, and uninterrupted family life. The putative
father registries provide a mechanism to achieve the latter
two of these interests, sometimes at the expense of the first.

Furthermore, the development of a putative father’s rights
over the past ten years indicates that a mere rationalify
test would be appropriate. The Supreme Court has clearly
established that there are +two classes of putative
fathers—those who manifest a desire to establish a
relationship with their child and those who do not.*! Thus,
a mere rationality test is appropriate in cases involving a
constitutional attack by the latter category of fathers, while
strict scrutiny would be appropriate in attacks by the former
category.

237. Id.

238. Id. at 646 (Zimmerman, J., concurring and dissenting).
239. Id.

240. Id. at 646-47.

241. See generally Buchanan, supre note 59.
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C. Should Georgia Establish a Putative Father Registry?

The Georgia General Assembly should revise the portions of
the adoption statutes dealing with biological fathers who are
not legal fathers. Specifically, the General Assembly should
establish a putative father registry that would provide for a
class of fathers who would automatically be entitled to notice
of adoption proceedings. For example, the General Assembly
could replace Code section 19-8-12 as follows:

Relinquishment or consent for the purpose of adoption
given only by a mother of a child born out of wedlock
pursuant to sections 19-8-5, 19-8-6, and 19-8-7 shall be
sufficient to place the child for adoption and the rights of
any alleged father shall not be recognized thereafter in
any court unless the person claiming to be the father of
the child has filed with [insert appropriate governmental
agency here], within five days after the birth of the child,
a notice of intent to claim paternity.

The General Assembly recognizes a strong interest in
the prompt placement of children soon after birth to
ensure the protection of the child’s best interests. Thus,
any father who fails to register his notice of claim to
paternity shall be barred from thereafter bringing or
maintaining any action to establish his paternity of the
child. This failure shall further constitute an abandonment
of the child and a waiver and surrender of any right to
notice of or to a hearing in any judicial proceeding for the
adoption of the child, and the consent of the father to the
adoption of the child shall not be required.**

In addition to the above, more notice should be required for
certain other classes of unwed fathers who, for example, have
been named on the child’s birth certificate, have been
acknowledged in a sworn statement by the mother as the
child’s father, openly live with the child and the mother and
hold themselves out as the child’s father, or have been
adjudicated by a court as the child’s father?® This
additional category of unwed fathers entitled to notice will
limit the number of constitutional challenges to a registry law

242. This model legislation borrows heavily from NEB. REV. STAT. § 43-104.02 (1988)
and UTAH CODE ANN. § 78-30-4.8(3) (Supp. 1994).
243. See N.Y. DoM. REL. LAwW § 111-a (McKinney 1988).

Published by Reading Room, 1995 HeinOnline -- 11 Ga. St. U L. Rev. 767 1994-1995

31



Georgia State University Law Review, Vol. 11, Iss. 4 [1995], Art. 1

768 GEORGIA STATE UNIVERSITY LAW REVIEW [Vol. 11:737

because only fathers who have done nothing to establish a
relationship with their child are unprotected by the law.

Georgia has a strong interest in the ready identification of
fathers who will come forward and assume parental
responsibility for their children. Additionally, the state has a
strong interest in the early placement of children into a home
in which parental bonding will be uninterrupted. A putative
father registry will help to achieve these interests. Under
Georgia’s current adoption laws, a putative father has at most
sixty days to come forward and assert his parental rights.?*
Code section 19-8-18 further provides that the biological father
has up to six months following the issuance of an adoption
decree in which to launch a judicial challenge.?*® During this
period the fate of the adopted child is at risk. A putative
father registry will greatly reduce the period of limbo and will
ensure the speedy placement of children into a stable
environment.

Inevitably, some situations might arise in which it is unfair
to the putative father to automatically terminate his rights
because he did not file with the registry. However, these
instances could be handled on a case-by-case basis. In the
Baby Jessica scenario, Daniel Schmidt was allegedly unaware
of Cara Clausen’s pregnancy. Therefore, had a registry system
been in place in Iowa, Schmidt would not have known that
he needed to protect his rights by registering. The majority
opinion in the Iowa Supreme Court case discussed the
DeBoer’s argument that Daniel Schmidt had abandoned his
rights by failing to protect them when Clausen first learned
that she was pregnant.®

(It is suggested that this father should have acted to
protect his parental rights immediately when the
pregnancy became known, even though he had no
indication from [Cara] that he was the father and even
though she was dating another man at the time. This, of
course, is totally unrealistic; it would require a potential
father to become involved in the pregnancy on the mere

244. See O.C.GA. § 19-8-12(b)(d) (1991); see also supra notes 122-34 and
accompanying text. -

245. 1995 Ga. Laws 791. This amendment forecloses any judicial challenge to a final
adoption decree more than six months after such decree is entered. Id.

246. In re B.G.C., 496 N.W.2d 239, 241, 246 (Iowa 1992).
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speculation that he might be the father because he was
one of the men having sexual relations with her at the

time in question.¥

While the majority treats such a responsibility on the part
of the putative father as “unrealistic,” it is exactly what the
registries require. The registry system places the burden on
the man fo investigate whether he has fathered a child, and
to accept or reject responsibility.

In the Baby Jessica case, Dan Schmidt knew that Cara
Clausen was pregnant as early as December of 1990.2%
Indeed, Clausen and Schmidt worked in the same building
and for the same employer.”® The couple ended their sexual
relationship within one month of the child’s conception.?
Thus, Schmidt could have easily reached the conclusion that
he was the baby’s father. Dan Schmidt only had to ask Cara
Clausen a simple question: Was it possible that he was the
child’s father? As Justice Snell stated in his dissent to the
Iowa Supreme Court’s decision:

Having knowledge of the facts that support the likelihood
that he was the biological father, nevertheless, he did
nothing to protect his rights.

Daniel’s sudden desire to assume parental
responsibilities is a lafe claim to assumed rights that he
forfeited by his indifferent conduct to the fate of Cara and
her child.?®

In the aftermath of the Baby dJessica case, prospective
adoptive parents face the real possibility that the biological
father of the child they adopt will show up before the
adoption becomes final, but after a familial bond has formed.
This may lead couples to think twice before choosing adoption,
and couples may decide fo pursue other avenues to start their
family, such as surrogacy. By establishing a putative father
registry, prospective adoptive parents could take comfort in
the fact that the biological father’s name did not appear in
the registry and that the court had effectively terminated his

247, Id. at 241 n.1.

248. Id. at 247 (Snell, J., dissenting).

249. Id.

250. DeBoer v. Schmidt, 502 N.W.2d 649, 687-88 (Mich. 1993) (Levin, J., dissenting).
251, In re B.G.C., 496 N.W.2d at 247 (Snell, J., dissenting).
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rights. More importantly, the registry will ensure that
children will be allowed to remain in a stable and continuous
home environment, free from the risk of a sudden disruption
that would forever haunt their lives.

D. In the Best Interests of the Child

The Georgia General Assembly amended Code section 19-8-
18 to provide a six month “statute of limitations” beyond
which no judicial challenge to the adoption will be
allowed.®™ As noted earlier, this Act elevates the child’s best
interests in the adoption process;”® however, the Act still
leaves the adoptive family in a state of limbo for six months
following entry of a final adoption decree.

Authors Goldstein, Freud, and Solnit, authorities in both
law and psychology, take the position that the law must make
the child’s needs the paramount concern in adoption
decisions.” The authors opine that the person who fills a
child’s needs for “physical care, mnourishment, comfort,
affection, and stimulation” becomes that child’s “psychological
parent.” The authors suggest that physical and emotional
attachments grow from the day-to-day attention to the child’s
needs; therefore, child placement decisions should protect the
child’s need for “continuity of relationships” and should be
final *

In the Baby Jessica case, the DeBoers were granted
temporary custody of Jessica pending the final adoption
order.*” Courts very often grant temporary custody to
prospective adoptive parents prior to the final adoption decree
because it allows the early development of the parent-child
relationship that is so important to the emotional growth of
the child.*® The early placement of the child permits the

252. 1995 Ga. Laws 791.

253. See supra notes 135-38 and accompanying text.

254. JOSEPH GOLDSTEIN ET AL., BEYOND THE BEST INTERESTS OF THE CHILD 22
(1973).

255. Id. at 17.

256. Id. at 31-32.

257. In re B.G.C., 496 N.W.2d 239, 241 (Iowa 1992).

258. See, e.g., San Diego County Dep’t of Soc. Servs. v. Edward M. (In re Baby Girl
M.), 688 P.2d 918, 925 n.12 (Cal. 1984) (child placed with prospective adoptive
parents pending the resolution of a putative father’s rights); In re Baby Girl Eason,
358 S.E.2d 459, 460 (Ga. 1987) (child placed with adoption agency three days
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adoptive parents to begin caring for the child immediately,
thereby facilitating the growth of physical, emotional, and
psychological bonds.*® As mentioned earlier, a putative
father registry will ensure that the bonds of love that develop
through the early placement of the child into the adoptive
parents’ home will never be severed. In the absence of a
putative father registry, the Georgia General Assembly should
adopt an additional method for the termination of parental
rights when such termination is in the best interests of the
child.

In Bennett v. dJeffreys,®™ a Dbiological mother sought
custody of her eight-year-old daughter who had been entrusted
to the care of a family friend since birth.*®® The mother was
fifteen and unwed when she gave birth and relinquished
custody to the older woman.”® Bennett did not involve an
adoption like Baby Jessica’s case. Rather, the mother, who
was twenty-three at the time of the trial, was simply
attempting to regain custody of her daughter.’® No statute
was implicated because this was an unsupervised private
placement. However, the court made valuable observations
that are applicable to custody disputes between prospective
adoptive parents and a putative father.

The court noted that a “State may not deprive a parent of
the custody of a child absent .. . extraordinary
circumstances.”™* Further, “[tlhe parent has a ‘right’ to rear
its child, and the child has a ‘right’ to be reared by its
parent.”® The court observed that there are exceptions to
the rule, for example, “surrender, abandonment, persisting
neglect, unfitness, and unfortunate or involuntary disruption
of custody over an extended period of time.”” If the court

following birth and then with adoptive parents a short time thereafter); see also
Daniel C. Zinman, Note, Father Knows Best: The Unwed Father’'s Right to Raise His
Infant Surrendered for Adoption, 60 FORDHAM L. REV. 971, 978 (1992) (suggesting
that unwed father be awarded pendente lite custody of his child surrendered for
adoption).

259. See generally GOLDSTEIN ET AL., supra note 254.

260. 356 N.E.2d 277 (N.Y. 1976).

261. Id. at 280.

262, Id.

263, Id. at 280-81,

264. Id. at 280.

265. Id. at 281.

266, Id.
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finds an exception to the rule, it will make the child’s best
interests the paramount concern®” The court will not,
however, terminate a parent’s rights merely because someone
else might do a better job of raising the child.?®

However, the court stated that “the child may be so long in
the custody of the nonparent that, even though there has
been no abandonment or persisting neglect by the parent, the
psychological trauma of removal is grave enough to threaten
destruction of the child.”® The court concluded that cases
involving custody disputes must be carefully decided in order
to avoid providing an incentive for parents to “take the law
into their own hands.”™"

Fisher v. Barker Foundation (In re P.G.Y™ involved an
unwed father who sought to block the adoption of his son by
another family® The father argued that the statute
involved violated substantive due process by “permitting the
termination of parental rights (through adoption) over the
objection of a natural parent, without a finding that the
natural parent is unfit to raise the child.””® The father lived
with the child’s mother for a two-year period, but the couple
never married”* During the mother’s pregnancy, the couple
was no longer together.”” The mother decided to place the
child for adoption, and at the age of five weeks, the child
began living with an adoptive family.?® When the child was
eighteen months old, the court granted the adoption petition
because it was in the best interests of the child.*”

267. Id.
268. Id. at 282. For example, the majority stated:

The child’s “best interest” is not controlled by whether the natural
parent or the nonparent would make a “better” parent, or by whether the
parent or the nonparent would afford the child a “better” background or
superior creature comforts. Nor is the child’s best interest controlled
alone by comparing the depth of love and affection between the child and
those who vie for its custody.

Id. at 283.

269. Id. at 284,

270. Id.

271. 452 A.2d 1183 (D.C. Cir. 1982).
272. Id.

273. Id.

274. Id. at 1184.

275. Id.

276. Id.

277. Id.
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The District of Columbia (D.C.) Code allows a court to
grant an adoption despite the objection of a natural parent if
the court determines that it is in the best interests of the
child?® The father argued that the statute violated due
process because it did not require a finding of parental
unfitness.®® The court simply reiterated that “the
constitutional issue has already been resolved . ... [Ilt is
constitutionally permissible to order adoption over the
objection of a parent if that is the ‘Jeast detrimental available
alternative, without necessarily finding that the [parent] is
‘unﬁt.’ 7280

However, in 1990, the D.C. Court of Appeals clarified the
meaning of the D.C. Code section allowing the termination of
a natural parent’s rights when it is in the best inferests of
the child® In re Baby Boy C. involved an unwed father
who asserted his rights after the child’s mother had
relinquished her parental rights to strangers who had filed an
adoption petition.”* The court held that the statutory best
interests of the child standard “incorporates . .. a preference
for a fit unwed father who has grasped his opportunity
interest, and that this preference can be overridden only by a
showing by clear and convincing evidence that it is in the
best interest[s] of the child to be placed with unrelated
persons.” The court stated that, following the United
States Supreme Court decision in Lehr v. Robertson,®™ it
could not “constitutionally use the ‘best interests’ standard to
terminate the parental rights of a ‘fit’ natural father who has
timely and continually asserted his parental rights and,
instead, grant an adoption in favor of strangers simply
because they are ‘fitter.’ ™%

However, the court noted that there could be a situation in
which “clear and convincing evidence will show that an award
of custody to a fit natural parent would be detrimental to the

278. Id.; see D.C. CODE ANN. § 16-304(e) (1989).

279. Fisher, 452 A.2d at 1184.

280. Id. (citation omitted).

281. In re H.R. (In re Baby Boy C.), 581 A.2d 1141 (D.C. 1990).
282. Id. at 1143.

283. Id.

284. 463 U.S. 248 (1983).

285. In re Baby Boy C., 581 A.2d at 1178.
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best interests of the child.”® The court declined to define
the realm of possible situations, but instead stated that
“presumptive custody for a ‘fit’ parent subject to rebuttal in
the child’s best interests is not constitutionally
precluded . . . . The court did provide an example from a
California decision that terminated the parental rights of a fit
unwed father because of the potential psychological harm to
the child if she were to be taken from her prospective
adoptive parents whom she had lived with for five years.”®

The Georgia General Assembly should provide that parental
rights may be terminated in the adoption context when a
court finds that such a termination is in the best interests of
the child.*® In light of the approach outlined in In re Baby
Boy C., the Georgia statute should provide a presumption of
custody in a fit natural father who has exercised his
opportunity interest. Such a provision may enable the statute
to survive a constitutional attack because it would be
consistent with the Supreme Court’s decision in Lehr*
Additionally, the Georgia statute should provide that the
termination of a fit natural father’s rights may still occur
when the prospective adoptive parents can show by clear and
convincing evidence that awarding custody to the natural
father would be detrimental to the child. In other words, the
presumption in favor of a fit natural father would be
rebuttable. If such a statute were in place in Georgia, courts
would have leeway to consider the child’s best interests even
in the face of a fit natural father’s constitutional right to
establish a relationship with his child.

In establishing clear and convincing evidence of detriment,
some relevant considerations include:

286. Id.

287. Id.

288. Id. (citing San Diego v. Edward M. (In re Baby Girl M.), 236 Cal. Rptr. 680
(Dist. Ct. App. 1987)).

289. Some courts consider a child’s needs to be the paramount concern in a custody
dispute between the biological and adoptive parents. See Gibbs, supra note 1 (quoting
Dana Wakefield, Denver juvenile court judge: “In my courtroom, [the children] stay
where they've been nurtured . . .. You have to consider who the child feels is the
psychological parent. If they had a good bond in that home, I'm not about to break
it.”).

290. See Lehr v. Robertson, 463 U.S. 248 (1983).
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(1) the child’s need for continuity of care and caretakers
and for timely integration into a stable and permanent
home, taking into account the differences in the
development of the concept of time of children of different
ages;

(2) the physical, mental and emotional health of all
individuals involved to the degree that such affects the
welfare of the child, the decisive consideration being the
physical, mental and emotional needs of the child;

(4) to the extent feasible, the child’s opinion of his or her
own best interests in the matter.”

The key focus should be on the child’s emotional and
psychological needs as opposed to who has a nicer home, a
higher income, or a better education.

Under such a statute, the child’s interest would be elevated
to the paramount concern. Indeed, the evidence might show
that the child’s interests dictate a return to the natural
father. However, the alternative possibility will at least be an
available option, and the court will no longer be bound by the
rigidities of the parental rights theory. While this statute
would vest must discretion in judges and might also have the
effect of further delay and expense in the adoption process,
the ultimate end would ensure the protection of the child’s
best interests.

Applying these guidelines in Baby Jessica’s case, Dan
Schmidt clearly had every right to raise his child because the
court found that he did not abandon Jessica, nor was he an
unfit person for custody. However, extraordinary circumstances
existed because the DeBoers retained custody of Jessica over
an extended period of time, thus allowing emotional
attachments to grow. The court essentiaily had two options: to
deny the adoption and risk the emotional and psychological
consequences to the child or to deprive the putative father of
his parental rights. The Iowa courts were required to follow
the former approach.*® However, had the court decided that
a best interest determination was the appropriate test, it
would have provided an incentive for prospective adoptive

291. In re LW., 613 A.2d 350, 356 n.14 (D.C. Cir. 1992); see D.C. CODE ANN. § 16-
2353(b) (1989 & Supp. 1994).
292, In re B.G.C., 496 N.W.2d 239, 246 (Towa 1992).
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parents in the same predicament as the DeBoers to hold on
to the child as long as they can, knowing that no court would
tear a child away from the only parents he or she has
known.” The “self-help” situation must be avoided, yet, at
the same time, the child’s emotional, psychological, and
physical needs must be the primary concern. At times it may
be appropriate to sidestep a biological parent’s constitutional
rights in exceptional circumstances when it means that the
child might be better off. In the words of Chief Judge Charles
D. Breitel of the New York Court of Appeals:

The day is long past . . . when the right of a parent to
the custody of his or her child ... would be enforced
inexorably, contrary to the best interest of the child, on
the theory solely of an absolute legal right. . . . [A] child
is a person, and not a subperson over whom the parent
has an absolute possessory interest. A child has rights too,
some of which are of a constitutional magnitude . . . .2

CONCLUSION

The Jowa and Michigan court decisions to return custody of
Baby dJessica to her biological parents after physical and
emotional ties had developed between her and the DeBoers
provoked debate over the importance of blood ties versus
emotional bonds. The constitutional rights that putative
fathers are afforded must not be infringed upon, yet at the
same time, the child’s rights and interests must be the
paramount concern in adoption proceedings. The Georgia
General Assembly has the opportunity to prevent this

293. See In re Doe, 638 N.E.2d 181, 182-83 (Ill. 1994) (holding that a best interests
of the child determination was not appropriate in a custody dispute between adoptive
parents and a putative father because the putative father's rights were never
terminated). In an opinion written in support of the Illinois Supreme Court’s denial
of rehearing, Justice Heiple wrote:
If . . . the best interests of the child is to be the determining factor
in child custody cases, persons seeking babies to adopt might profitably
frequent grocery stores and snatch babies from carts when the parent is
looking the other way. Then, if custody proceedings can be delayed long
enough, they can assert that they have a nicer home, a superior
education, a better job or whatever, and that the best interests of the
child are with the baby snatchers.
Id, at 188 (citation omitted).
294. DeBoer v. Schmidt, 502 N.W.2d 649, 669 (Mich. 1993) (Levin, J., dissenting)
(emphasis omitted) (quoting Bennett v. Jeffreys, 356 N.E.2d 277, 281 (N.Y. 1976)).
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nightmare from happening in Georgia by implementing a
comprehensive reform of its adoption statutes. The General
Assembly faces the difficult task of providing for the many
contingencies that may occur before an adoption becomes
finalized, in particular, what to do when the birth mother lies
about the identity of the biological father.

Specifically, Georgia should establish a putative father
registry that will provide for the automatic termination of a
putative father’s rights if he fails to register within a given
time period. Additionally, the statute should allow certain
other putative fathers to receive notice of the adoption if they
fit a given category of fathers who have demonstrated an
assumption of responsibility.

An additional method of ensuring the protection of the
child’s interests is to allow the termination of parental rights
when the court finds that it is in the best interests of the
child to do so. Under this method, a fit biological father will
be entitled to custody of the child in the event of a dispute
between the biological father and the prospective adoptive
parents. However, if the prospective adoptive parents ecan
establish that the award of custody to the natural father
would be detrimental to the child, they would be entitled to
custody.

Adoption is a creature of statute, and we must therefore
look to our legislature to cure any evils that arise as a result
of poorly drafted statutes. In the aftermath of the Baby
Jessica case, the necessity for wide-ranging reform in the way
children are treated within the legal system is clear. The
Georgia General Assembly must act now to ensure that the
tragedy that touched the lives of the DeBoers, the Schmidts,
and Baby Jessica need never be repeated.

Carolyn R. Seabolt
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