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IN THE SUPERIOR COURT OF FULTON COUNTY
BUSINESS CASE DIVISION
STATE OF GEORGIA

OMAR ABDEL-ALEEM, YUSSUF ABDELALEEM, and T AREK ABDEL-ALEEM,

)
)
)

Plaintiffs,

)

CIVIL ACTION FILE NO.
2017CV287616

)
V.

)

MINALKUMAR PATEL, UDA Y PATEL,
SON AL PATEL NKJA HEMAN GINI JARIV ALA,
TUSHARNARROTAM, TWINLAKES
LABORATORIES, LLC, PHYSICIAN'S FIRST
TOXICOLOGY, LLC, LABGUIDE, LLC, and
LABSOLUTIONS, LLC

)
)
)
)
)
)

)

Bus. Case Div. 3

)

Defendants/Third Party Plaintiffs,

)
)

V.

)

)

JOSEPH & ALEEM, LLC d/b/a JOSEPH, ALEEM
& SLOWIK, and JACOB SLOWIK,
Third Party Defendants.

)
)
)
)

ORDER ON PENDING MOTIONS
The above styled matter is before the Court on various discovery related motions, to wit:
(1) Plaintiffs' Motion to Compel Discovery and for Sanctions in the Amount of $2,850.00
Against All Defendants, Jointly and Severally ("Motion to Compel"); (2) Plaintiffs' and ThirdParty Defendants' Motion to Quash Deposition Notices and Subpoenas for Production of
Evidence and to Extend the Deadline for Depositions ("Motion to Quash"); (3) Plaintiffs' and
Third-Party Defendants' Renewed Motion to Extend the Deadline for Depositions ("Renewed
Motion to Extend Deposition Deadline"); and (4) Defendants' Response ... Seeking Order for
Contempt ("Request for Order of Contempt"). Having considered these motions and the record,
the Court finds as follows:

I.

PLAINTIFFS' MOTION TO COMPEL
Plaintiffs ask the Court to compel Defendants to supplement and respond fully to their

discovery requests. Pursuant to Uniform Superior Court Rule 6.4(A), all such motions to compel
discovery in accordance with O.C.G.A. §9-11-37 shall:
(1) Quote verbatim or attach a copy as an exhibit of each interrogatory,
request for admission, or request for production to which objection 1s
taken or to which no response or insufficient response is provided;
(2) Include the specific objection or response claimed to be insufficient;
(3) Include the grounds for the objection (if not apparent from the
objection); and,
(4) Include the reasons supporting the motion. Any objections shall be
addressed to the specific interrogatory, request for admission, or request
for production and shall not be made generally.
Here, Plaintiffs' motion is deficient in some respects insofar as it fails to specify the
specific discovery requests at issue, instead referring to them generally by category of document;

e.g., "financial records", "communications and text messages", "documents related to Myron
Moorehead". Additionally, the motion includes general arguments, but in many instances fails to
specifically articulate "the reasons supporting the motion." For example, although in their
discovery responses Defendants raise objections to some of Plaintiffs' requests on the basis they
were only relevant to derivative claims that have since been dismissed, Plaintiffs fail to
articulate, in turn, how the discovery sought remains relevant to claims currently pending in this
matter.
Given these deficiencies, the Court below addresses various categories of documents
identified in the parties' briefs. However, unless ordered otherwise below, the Court denies
Plaintiffs' Motion to Compel for failure to comply with Rule 6.4.
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A. Financial Documents
Plaintiffs allege "Defendants' production of Labsolutions' financial records has been
wholly inadequate." Plaintiffs ask the Court to compel Defendants to produce Labsolutions'
"financial records including, but not limited to, profit and loss statements (income statements)
from 2015-2017, cash flow statement, statement of retained earnings and information regarding
distributions to Labsolutions' members." Plaintiffs cite numerous deficiencies and concerns with
Defendants' production of financial documents:

Although Defendants have produced a "Potential Labsolutions Ledger" for 2017,
Plaintiffs assert the Ledger is defective and inadequate because it: lacks a title;
includes multiple redactions; is not in chronological order making it impossible to
track the inflow/outflow of money; is not in a native accounting format; has been
altered from its original format and "doctored" to remove basic identifying
information; omits transactions that occurred in the fourth quarter of 2017; is
inaccurate insofar as entries do not accord with bank statements produced and the
profits indicated in the Ledger does not align with profit and loss statements
provided; and includes numerous credit card charges the legitimacy of which
Plaintiffs have no way of verifying without additional information.

Defendants have produced a "Potential Labsolutions Ledger" for 2016 which
Plaintiffs claim is defective and inadequate because it: lacks a title or other
identifying information to demonstrate what the document is; and includes an
amalgam of dates, dollar amounts, and "cryptic notes and memos." Defendants have
also produced the Labsolutions Ledger for 2015 but Plaintiffs assert a simple ledger is
insufficient to allow Plaintiffs to deduce Labsolutions' profits for the year.

Plaintiffs complain they have not been provided basic information as to dividends and
distributions paid to Defendants, which is relevant to the damages Plaintiffs claim is
owed to them.
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Plaintiffs also point to numerous

mathematical

miscalculations

in

financial

documents provided which would not occur with accounting software as well as
redactions to Genetics revenue figures, suggesting to Plaintiffs that Defendants have
doctored revenue and net income figures in the documents produced and generally are
attempting to conceal the profitability of Labsolutions' Genetics business.

Plaintiffs contend Defendants' profitability percentage does not comport with its
profits and distributions for the fourth quarter of 2016 and is "far less" than the
industry standard for genetics.

Plaintiffs claim many of the business expenses alleged by Defendants are suspect and
expense sheets for 2015 show arbitrary transfers to Mina! Patel and suspicious
unauthorized charges. According to Plaintiffs they need a "thorough inspection" of
Defendants' financial documents in order to verify the legitimacy of the claimed
expenses and to verify what expenses should be charged to Mina! as distributions, a
matter relevant to the issue of damages as Plaintiffs claim they would be entitled to a
corresponding pro-rata distribution.

Plaintiffs also complain that Defendants have been allocating over 80% of total
expenses to Genetics in order to artificially decrease Genetics net profit figures.

Defendants, in turn, assert they have "produced substantial financial documents",
approximately 1000 pages of financial documents, which include Labsolutions' general ledgers
for 2015-2017. Defendants also raise concerns regarding the further production of sensitive,
financial documents given that Plaintiffs are competitors. Further, Defendants cite to previous
instances in which Plaintiffs and/or their counsel have failed to adequately ensure that such
sensitive documents are handled in accordance with the Stipulated Confidentiality and Protective
Order entered in this matter.
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Relevant to the parties' dispute concerning the production of financial documents, the
parties' briefings highlight a misunderstanding regarding the scope of the appointed Third Party
Neutral's role in this litigation. Defendants appear to assert the Neutral's authority includes
controlling the general scope of financial discovery in this matter. However, the Court's orders
regarding the Third Party Neutral state that the Neutral's role and review of financial data is for a
limited purpose:
The Neutral shall review and make a determination as to the
reasonableness and propriety of the amounts paid into the Escrow Account
as Net Cash Flow from Molecular Genetics Activities for Labsolutions,
LLC. 1n making such a determination, the Neutral shall use his accounting
and business expertise, business guidelines and the terms of the Operating
Agreement. The Neutral shall provide a written report to the parties
supporting the basis for his determination, and will schedule a meeting to
discuss his findings. Any difference between amounts initially deposited
into Escrow, and the Neutral's final determination for a particular period,
shall be applied to the following quarterly deposit.
Jun. 12, 2018 Amended Order, p. 2. 1
The Amended Order also allows Defendants to redact non-relevant or confidential
information from the documents provided to Plaintiffs supporting their calculations related to the
escrow deposit and further provides such redactions are "subject to Plaintiffs' right to challenge
the redaction" and "any such challenge shall be resolved by the Neutral." Id. However, the
Neutral, an accountant, bas not been appointed to generally police financial discovery other than
with respect to the disclosures required relevant to escrow deposits. Further, insofar as his role is
limited to the issue of escrow calculations and deposits pending the adjudication of the parties'
claims, the Neutral's review of financial documents that predate this litigation may be limited

Similarly. the Court's Aug.25.2017 Order required Ute parties Lo propose "potential third-party neutrals to
resolve any accounting disputes relating to Defendants' obligation 10 deposit into escrow twenty-five percent of the
net profits from Labsolutions LLC's Molecular Genetics activities" and stated that "[ilf any disputes arise relating to
the deposit of funds" that cannot be resolved by LJ1c parties, such disputes must be submitted to the Neutral for a
final determination, ·· Aug. 25, 2017 Order, p. l. 2.
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despite the fact such documents may be relevant to Plaintiffs' claims. Simply put, the parties
have discovery obligations independent of the escrow related financial disclosures required
under the Aug. 25, 2017 Order and Jun. 12, 2018 Amended Order.
Given this misunderstanding regarding the Neutral's role and because it is unclear to the
Court what, if any, non-privileged responsive financial documents have been withheld during
discovery, the Court cannot at this time assess Plaintiffs' Motion to Compel production of
additional financial documents. Thus, to clarify, Defendants are required to provide Plaintiffs
and the Neutral with copies of the financial statements and supporting calculations used to
calculate escrow deposits and any challenges to redactions made to the copies provided to
Plaintiffs shall be resolved by the Neutral. Additionally and independent of the foregoing
disclosures, Defendants must produce relevant, non-privileged financial documents responsive to
Plaintiffs' discovery requests.
To the extent Defendants are withholding responsive documents and/or have redacted
documents on the grounds that they are privileged or contain confidential or proprietary
information, Defendants shall prepare a privilege log detailing the documents being withheld and
the privilege/protection asserted so that the nature of the privilege/protection asserted can be
adequately assessed. See generally Uniform Superior Court Rule S.S. To the extent the parties
cannot resolve any dispute regarding the confidentiality of responsive financial documents
through conferral and/or redactions, an appropriate discovery motion may be filed pursuant to
O.C.G.A. §§ 9-11-26 and 9-11-37, or the documents may be presented to the Court for in camera
review. See Apple Inv. Properties, Inc. v. Watts, 220 Ga. App. 226, 228, 469 S.E.2d 356, 359
(1996) ("To protect [parties'] privacy, the court has power to conduct in camera reviews and to
fashion orders limiting the use of and the dissemination ofrecords").

6

B. Attorney-Client Privilege
Defendants have affirmatively stated they are not withholding any documents on the
basis of attorney-client privilege and that they, in fact, have produced 2,207 emails Defendants
exchanged with Plaintiffs and others associated with the law firm Joseph Aleem and Slowick,
LLC («Firm"). Given this affirmative representation and absent any evidence indicating
documents are being withheld or have not otherwise been produced, there is nothing for the
Court to compel nor any decision to be rendered regarding attorney-client privilege.

C. Text Messages and Email Communications
Defendants affirmatively state they have produced all responsive text messages,
including 855 pages of text message conversations between Plaintiffs, Defendants, Labsolutions
employees and third parties, and that Defense counsel has provided a detailed explanation as to
the Bates labeling of the messages, how to identify the sender, etc. Additionally, Defendants
assert they have produced 23,571 emails to Plaintiffs, including 3,290 emails exchanged between
Minal, Sona!, and/or Tushar. According to Defendants, there are no additional emails between
Mina!, Sonal, and Tushar that have not already been provided. Again, given these affirmative
representations and absent evidence to the contrary, there is nothing for the Court to compel with
respect to text messages and email communications.

D. Documents relating to Myron Moorehead
According to Plaintiffs' motion, Myron Moorehead "was an important figure in Minal's
business for years." In their discovery requests Plaintiffs seek, inter alia: all documents,
including but not limited to agreements, monies exchanged, payments, and communications
relating to the contracts/agreements and relationships of Defendants on the one hand and Myron
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Moorehead on the other.' Although Defendants claim have produced 322 documents relating to
Moorehead, Defendants assert Minal's purported relationship with Moorehead has no bearing on
the remaining claims in this matter and there is no valid basis to compel any further production.
Insofar as Plaintiffs have failed to articulate with specificity Mr. Moorehead's role in "Minal's
business" or his relation to this case and to the pending claims and has not specifically identified
how Defendants' production with regards to Mr. Moorehead is deficient, the Court cannot assess
Plaintiffs, motion to compel further production.

E. Response to Requests for Admissions, Interrogatories, and Requests for the
Production of Documents Generally
Defendants assert they have collectively provided full and substantive responses to 432
Requests for Admissions ("RF A") and 150 Interrogatories and produced 162,654 documents.
Further, with respect to any RF As or Interrogatories that Plaintiffs contend Defendants have not
fully responded to, Defendants asserts "the great majority" of the information responsive to those
discovery requests are in the documents and emails between the parties that have been or are
being produced.
On this point, the Court notes if Defendants are relying on documents that have been or
are being produced as providing substantive responses to RFAs or Interrogatories and to the
extent they have not already done so, Defendants should articulate by Bates number what
documents are responsive to those specific discovery requests. See Hull v. WTI, Inc., 322 Ga.
App. 304 (2013) (where the trial court held that "the production of over 156,000 pages of
documents with insufficient organization, coupled with the failure ... to identify which documents
are responsive to which ... requests ... is inconsistent with (the defendant's] obligations under the
Civil Practice Act").
See, e.g., Plaintiff Omar Abdcl-Alecm's First Notice and Request for the Production of Documents to
Defendant Labguide LLC, Request No. 31:
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Il.

Plaintiffs and Third-Party Defendants' Motion to Quash and Renewed Motion
to Extend Deposition Deadlines

In the Motion to Quash, Plaintiffs and Third-Party Defendants ask the Court to "protect"
them from Defendants' "burdensome" deposition schedule, generally complaining Defendants
waited until nearly the close of discovery to schedule numerous depositions and ask that the
Court quash those depositions. They also ask the Court to quash the deposition notices for nonparty experts Kevin Hendrick, Leroy Benson, Jonathan Taylor, and Anthony Shaut because they
have not been formally retained as experts and have not been able to "formulate solid opinions
on the matter" because Defendants have not yet provided sufficient financial documentation
regarding Labsolutions LLC. Finally, Plaintiffs and Third-Party Defendants ask the Court to
extend the deposition deadline by sixty days so that the parties can take depositions on mutually
agreed upon dates.
On July 24, 2018, Plaintiffs and Third-Party Defendants filed their Renewed Motion to
Extend Deposition Deadline in which they, again, request a sixty day extension of the deposition
deadline citing, inter alia, the fact that Defendants on July 23, 2018, produced documents
relating to discovery propounded by Plaintiffs in June, 2017, as well as responses to Plaintiffs'
June 22, 2018 discovery requests-responses which Plaintiffs believe are also deficient and will
necessitate yet another motion to compel.
However, Plaintiffs' counsel has recently represented to the Court that Plaintiffs intend to
file a motion for protective order or for disqualification on the basis of an alleged conflict of
interest of Defense counsel, Kevin Ward and his law firm Schulten Ward Turner & Weiss, LLP.
Apparently due to this alleged conflict of interest, Plaintiffs have refused to proceed with the
scheduled depositions. Thus, the Motion to Quash is denied as moot to the extent it asks the
Court to quash depositions that Plaintiffs have otherwise refused to participate in on the basis of
9

the alleged conflict of interest. The request for an extension of the deposition deadline 1s
addressed in Part IV, infra.
ill.

Defendants' Request for Order of Contempt
"The power to punish for contempt[] is inherent in all courts; its existence is essential to

the preservation of order in judicial proceedings, and to the enforcement of the judgments, orders
and writs of the courts, and consequently to the due administration of justice." In re Scheib, 283
Ga. App. 328, 329, 641 S.E.2d 570, 571 (2007) (quoting Ex parte Terry. 128 U.S. 289, 302-303,
9 S.Ct. 77, 32 L.Ed. 405 (1888)). See also Griggers v. Bryant, 239 Ga. 244, 246, 236 S.E.2d 599,
601 (1977) ("The proper administration of justice demands that courts have the power to enforce
their orders and decrees by contempt proceedings. Disobedience to the lawful order of a court is
an obstruction of justice, and for such a violation the court, in order to compel respect or
compliance, may punish for contempt"). However, "[i]n order for one to be held in contempt,
there must be a willful disobedience of the court's decree or judgment." Simpkins v. Simpkins,
278 Ga. 523, 523, 603 S.E.2d 275, 276 (2004) (quoting Gallit v. Buckley. 240 Ga. 621, 626, 242
S.E.2d 89 (1978)).
Here, Defendants assert Plaintiffs have repeatedly violated a Stipulated Confidentiality
and Protective Order ("Confidentiality Order") entered by this Court on Sept. 13, 2017. The
Confidentiality Order, inter alia, prohibits the unauthorized disclosure of "Confidential" and
"Attorneys' Eyes Only" materials to unauthorized parties and prohibits the parties and their
agents from publically filing such documents.' Defendants allege Plaintiffs violated the
Confidentiality Order by: filing excerpts of Labsolutions' general ledgers (marked "Attorneys
Eyes' Only"), Labsolutions' Profit and Loss Statements (marked "Confidential"), 120 pages of

Labsolutions' bank account statements (marked "Confidential"), and excerpts of other financial
3

Confidentiality Order. ~19-10. 17.
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documents (marked "Confidential") on the public record with their Supplemental Brief in
Support of Plaintiffs' Motion to Compel Discovery ("Supplemental Brief on Motion to
Compel"). Further, the bank account statements were not redacted as required under Georgia
law. See O.C.G.A §9-l l-7.1(a)(3) ("Except as provided in subsections (b) and (c) of this Code
section or unless the court orders otherwise, a filing with the court that contains a ... financial
account number ... shall include only: ... [t]he last four digits of a financial account number. .. ").
From emails exchanged between counsel and submitted to the Court after Defendants
filed their Request for Order of Contempt, it appears that when Plaintiffs' counsel submitted the
Supplemental Brief on Motion to Compel through the Court's efile system, counsel designated
the filing as "non-public". However, Plaintiffs' counsel asserts the Clerk's office accepted the
filing but changed the designation to "public" without notifying counsel. Further, according to
Plaintiffs' counsel they have addressed the matter with the Clerk's office. The Supplemental
Brief on Motion to Compel (and Plaintiffs' Motion to Quash) now does not appear on the
Court's public record.
Defendants also raise concerns tbat the efile system indicates Plaintiff Tarek AbdelAleem efiled the Supplemental Brief on Motion to Compel, suggesting that a party Plaintiff has
been allowed to view documents designated as "Attorneys' Eyes Only" in violation of the
Confidentiality Order. However, Plaintiffs' counsel Mohammad Ahmad asserts the reference to
Tarek Abdel-Aleem is an error as he personally efiled the document and marked his name as the
filing attorney.
Insofar as it appears Plaintiffs' counsel attempted to maintain the confidentiality of the
documents referenced above by marking the filing "non-public" and given Plaintiffs' counsel's
affirmative representation he personally efiled the Supplemental Brief on Motion to Compel, the
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Court cannot find Plaintiffs' and their counsel's conduct related to the July, 2018, filing
demonstrates willful disobedience of the Confidentiality Order sufficient to warrant an order of
contempt. However, Plaintiffs and their counsel are cautioned to strictly adhere to the
Confidentiality Order moving forward. In particular, the Confidentiality Order states:
In the event that before, during, or after trial in the Litigation, or in
connection with any hearing in the Litigation or any matter relating to the
Litigation, counsel for any Party determines to file or submit electronically
or otherwise in writing to the Clerk's office any Confidential Discovery
Material (including any Attorneys' Eyes Only Material) or any papers
containing or making reference to the substance of such material or
information, such documents or portions thereof containing or making
reference to such material or information shall be filed under seal in
accordance 0. CG.A. § 9-1 l-26(e) or otherwise required by the Court.
Confidentiality Order, 117 (emphasis added). Failure to adhere to the requirements of the
Confidentiality Order may result in a finding of contempt and/or the imposition of other
sanctions, as appropriate.
IV.

Case Management Deadlines
Given the Court's rulings herein on Plaintiffs' Motion to Compel and Plaintiffs'

anticipated motion for protective order/disqualification, it has become apparent to the Court an
extension of certain deadlines is required. Thus, the Court orders as follows:
The anticipated motion for protective order/disqualification must be addressed
promptly insofar as Plaintiffs have refused to proceed with scheduled depositions on
the basis of the alleged conflict of interest. Thus, if they have not already done so by
the time this order is entered, Plaintiffs are ordered to file their motion no later than
5:00 PM on July 30, 2018. Upon the motion being fully briefed, the Court will take
it under advisement.
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Any supplemental production ordered in Part I, supra, must be produced within
thirty days of the entry of this order. At that time, if Defendants withhold any

financial documents and/or redact information from documents on the basis of any
alleged privilege/protection, they should provide a privilege log and report to the
Court the nature and basis of the privilege/protection asserted.
Amended case management deadlines will be provided upon the resolution of
Plaintiffs' anticipated motion and the resolution of any issue of privilege/protection
asserted by Defendants regarding the supplemental production of financial
documents.
V.

Attorneys' Fees and Expenses

In light of the Court's rulings herein, the Court declines to award any party their
attorneys' fees or expenses related to the filing of the above motions or any responses thereto.
SO ORDERED, this zs" day of July, 2018.

~ I;_. _)~
HON. MELVINK. WESTMORELAND, JUDGE
Fulton County Superior Court
Business Case Division
Atlanta Judicial Circuit
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Served upon registered service contacts through eFileGA
Attorneys for Plaintiffs

Attorneys for Defendants

Mohamad Ahmad

Odis Williams

KERMANI, LLP
3379 Peachtree Road, Suite 555
Atlanta, Georgia 30326
Tel: (424) 253-4254
ma@kermani l l p. com

THE LAW OFFICE OF ODIS WILLIAMS, P.C.
1640 Powers Ferry Road, SE
Building 20, Suite 300
Marietta, Georgia 30067
Tel: (770) 575-4466
owilliams@odiswilliamspc.com
Von DuBose
DUBOSE MILLER, LLC
75 14th Street, NE
Atlanta, Georgia 30309
Tel: (404)720-8111
dubose@dubosemiller.com
Kevin L. Ward
J. Zachary Zimmerman
SCHULTEN WARD TURNER & WEISS, LLP
260 Peachtree Street, Suite 2700
Atlanta, Georgia 30303
Tel: (404) 688-6800
Fax: ( 404) 688-6840
k.ward@swtwlaw.com
z.zimmerman@swtwlaw.com
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