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the “lonely pamphleteer” and the “soapbox orator” arguably could
not use the statute because they do not meet the third
requirement of the statute.’®

B. What Is Protected By the Privilege
1. The Source

The journalistic privilege is like other traditional privileges
established at common law in that often the relationship between
the reporter and the source of information is one in which
confidentiality is an element.'® Journalists claim that if the
judicial system can force them to reveal their confidential
sources, their ability to effectively gather news will be severely
impaired, and therefore their First Amendment freedoms will be
chilled.'™

considering the bill to create the privilege proposed that the scope of the privilege be
narrowed by changing “gathering or dissemination” to “gathering and dissemination.”
Dewberry, supra note 100, at 292, Thus, if potential invokers of the statute were not
engaged in both the gathering and disseminating phases of journalism, they would
not be eligible to use it.

168. Perhaps the argument could be made that a pamphlet is a “newspaper,” or
that a multiple page handout qualifies as a “book” under the statute. To foreclose
negligible arguments such as these, some state’s reporter’s privilege statutes require
publication by the news medium, see, e.g., CAL. EVID. CODE § 1070 (West Supp. 1985)
(requires invoker of privilege to be connected or employed with news publication, but
protects against disclosure of unpublished information), or impose a requirement that
the entity meet a specified circulation minimum, see, e.g., Privileges and
Immunities—Reporters (Public Act 84-398) ch. 110, 1985 ILL. LAWS 436 (“ ‘news
medium’ means any newspaper or other periodical issued at regular intervals and
having a general circulation”) (emphasis added).

169. Monk, supra note 157, at 51. The attorney-client privilege, the clergyman-
parishioner privilege, and the doctor-patient privilege are traditional privileges that
were recognized at common law as exceptions to the common law’s “right to every
man’s evidence,” and are now recognized by state and federal statutes. GILLMOR &
BARON, suprea note 17, at 347-48. However, the common law recognized a privilege
only where communications originate in confidence, and where that relationship was
one in which confidentiality was essential. 8 J. WIGMORE, A TREATISE ON THE ANGLO-
AMERICAN SYSTEM OF EVIDENCE § 2286 (J. McNaughton rev. ed. 1940), discussed
supra in note 65 and accompanying text.

170. GILLMOR & BARON, supra note 17, at 347. Surveys of the press in the late
1960s indicated that reporters relied on information from confidential sources for a
significant amount of their information. For instance, one survey reported that the
Christian Science Monitor relied on confidential sources for approximately 33 to 50
percent of their stories, while the Wall Street Journal determined that it relied on
confidential sources for approximately 15 percent of its articles. Kuhns, supra note 30,
at 330 (citing Guest & Stanzler, The Constitutional Argument for Newsmen
Concealing Their Sources, 64 Nw, U. L. REv. 18, 43-44, 61 (1969)); see also Vincent
Blasi, The Newsman’s Privilege: An Empirical Study, 70 MICH. L. REV. 229 (1971).
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The reporter’s privilege is distinct from traditional privileges
recognized at common law, however, in that it is based not on the
protection of the individual, private interests involved—such as
the client’s interest in the attorney-client relationship, the
parishioner’s interest in the clergyman-parishioner relationship,
or the patient’s interest in the doctor-patient relationship—but is
instead invoked to protect the media’s public interest in the free
flow of information grounded in the First Amendment. Thus, the
reporter’s privilege cannot be justified “under the privacy
rationale, [where] the privilege is extended not because it
promotes some other social policy but because the disclosure
itself is thought to be offensive to our notions of legitimate
privacy expectations and human dignity.”'"

The media’s argument against compelled disclosure of the
sources of reporters’ information was a potent argument in the
1960s and 1970s when confidential sources were widely used by
journalists for their articles, but “[b]y 1984, ... reliance on
anonymous sources had decreased significantly . . .. Journalists
[now] report that on-the-record sources are preferred to assure
credibility . . . . Many news organizations have also become more
cautious in their use of confidential sources.”"

A recent development in the law regarding the relationship
between reporters and their sources has been breach of contract
claims brought by sources whose identities were disclosed by
reporters who had allegedly promised to keep the relationship
confidential.’ The most notable case in this area is Coken v.
Cowles Media Co.,”™ in which the United States Supreme
Court recently ruled that the First Amendment did not bar a
news source from bringing a cause of action based on state
promissory estoppel doctrine against a newspaper that broke its
promise to keep the source’s identity confidential.'”

171. Monk, supra note 157, at 3.

172. GHLMOR & BARON, supra note 17, at 361. This commentator attributes the
preference for identifiable sources by media organizations to the 1981 admission by a
Washington Post reporter that she had made up statements attributed to a
confidential source in a piece that won her a Pulitzer Prize. Id.

173. See generally Koepke, supra note 116.

174. 111 S.Ct. 2513 (1991).

175. Id. At the trial court level, the Minnesota state court rejected the defendant
newspaper's argument that the First Amendment shielded it from a breach of
contract claim brought by the confidential source it identified. The case was tried
before a jury, which awarded the source $200,000 in punitive damages and $500,000
in compensatory damages. Cohen v. Cowles Media Co., No. 798806 (Minn. Dist. Ct.
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While the case does not stand for the proposition that reporters
may be civilly liable to their confidential sources on breach of
contract grounds as a matter of law, it does suggest that there is
potential harm to the source in compelled disclosure, in
conjunction with the “chill” placed on the free flow of information
claimed by the press.'® Moreover, Coken mandates the
proposition that “burned” sources may pursue an equitable
remedy against the media entities that disclosed their identities
without the burden of overcoming the defense of First
Amendment protection.'”’

Of the twenty-eight state reporter’s privilege statutes, only
three require that a confidential relationship between reporter
and source exist before the privilege may apply.'*® However,

Nov. 19, 1988). On appeal, the Minnesota Court of Appeals reversed the punitive
damages award, but upheld the compensatory damages award. 445 N.W.2d 248
(Minn. Ct. App. 1989). A divided Minnesota Supreme Court then reversed the award
of compensatory damages, holding that “a confract cause of action is inappropriate for
these particular circumstances.” 457 N.W.2d 199, 203 (Minn. 1990}. In addition, the
court examined the application of promissory estoppel theory to the source’s claim
and determined that “[it] must balance the constitutional rights of a free press
against the common law interest in protecting a promise of anonymity.” Id., at 205.
Accordingly, the United States Supreme Court agreed that compensatory damages
were not appropriate, but held that the federal constitution was not applicable to the
issue of whether the source could recover under a promissory estoppel theory.
Instead, the Court remanded the case for this issue to be decided under Minnesota
state law governing promissory estoppel, balanced against whatever protection was
afforded the press under the Minnesota stafe constitution. 111 S.Ct. at 2519-20; see
also Cohen v. Cowles Media Co., 479 N.W.2d 387 (Minn. 1992). For a detailed
analysis of Cohen, see Jeffrey A. Richards, Note, Confidentially Speaking: Protecting
the Press From Liability for Broken Confidentiality Promises—Cohen v. Cowles Media
Co,, 111 S. Ct. 2513 (1991), 67 WasH. L. REv. 501 (1992).

176. See supra note 175.

177. Id.

178. See DEL. CODE ANN. tit. 10, § 4322 (1974) (requires that for the privilege to
apply in adjudicative proceedings, the reporter must state “under oath that the
disclosure of the information would violate an express or implied understanding with
the source under which the information was originally obtained”); N.M. STAT. ANN. §
11-514 (Michie 1980) (after the New Mexico Supreme Court declared its legislature-
enacted shield law unconstitutional in Ammerman v. Hubbard Broadcasting, Inc., 551
P.2d 1354 (N.M. 1976), cert. denied, 436 U.S. 906 (1978), the court replaced it with a
privilege created by “court rule” that requires confidentiality as a basis for invoking
the privilege in judicial proceedings); R.I. GEN. Laws § 9-19.1-2 (1985) (privilege
applies to reporters’ confidential associations, confidential information, and confidential
sources of that information). In addition, the public policy provision of Minnesota’s
reporter’s shield statute states that the purpose of the statute is “to insure and
perpetuate, consistent with the public interest, the confidential relationship between
the news media and its sources.” MINN. STAT. ANN. § 595.022 (West Supp. 1985)
(emphasis added).
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once the confidential relationship is established under these
statutes, the privilege granted extends to the source and the
information communicated by that source.!” In contrast,
another eight state statutes only protect the identity of the
source, not the information that source relates to the
reporter.'®

The Georgia reporter’s privilege statute makes no distinction
between information gathered or disseminated and the identity of
the source of that information.® Since the identity of the
source can be considered information known to the reporter as
well as the story that the source gives, ostensibly the statute
protects a reporter’s source.'® The Georgia legislature intended
to extend the privilege to protect the information and the identity
of its source.'®

2. The Information

A reason proffered for the establishment of privileges to protect
disclosure of reporters’ information is that, if unprotected,
reporters are exposed to abuse from parties to litigation.'®
Such abuse can occur in the context of civil litigation when a
party seeks to discover or subpoena the contents of a reporter’s
files as a time and money shortcut to gathering the same
information itself.’®® In the criminal context, a related concern
is that “the government not be allowed to look upon the media as
its own private investigative force.”%

In order to guard against these potential abuses, most
reporter’s privilege statutes do not require that the information

179. See supra note 178 for statute citations.

180, See ALA. CODE § 12-21-142 (1975); ALASKA STAT. § 09.25.120 (1983); ARK. CODE
ANN. § 43-917 (1977); IND. CODE ANN. § 34-3-5-1 (Burns 1986); KY. REV. STAT. ANN.
§ 421.100 (Michie/Bobbs-Merrill 1972); LA. REV. STAT. ANN. § 45:1452 (West 1982);
Mb. CTs. & JUD. PROC. CODE ANN. § 9-112 (1984); OHIO REV. CODE ANN. §§ 2739.04,
.12 (Anderson 1981),

181. O.C.G.A. § 24-9-30 (Supp. 1992).

182. See Stripling, 401 S.E.2d 500 (Ga. 1991), discussed supra in notes 131-39 and
accompanying text, in which the Georgia Supreme Court applied 0.C.G.A. § 24-9-30
to protect the disclosure of a reporter’s information, including the identities of the ex-
sheriff's deputies who gave it to her, regarding an alleged system of illegal
monitoring of attorney-client conversations at the Douglas County jail. Id.

183. Dewberry, supra note 100, at 294.

184. Id.

185. Id.

186. Monk, supra note 157, at 15.
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sought be published before the privilege may attach to it.'®’
However, three state statutes do extend the privilege only to
published material.®®

The Georgia reporter’s privilege does not specify what
information it protects, other than that it extends to “any
information, document, or item obtained or prepared in the
gathering or dissemination of news in any proceeding.”’® The
statute does not distinguish between confidential and
nonconfidential information, so ostensibly it covers both.'*® The
Georgia legislature intended nonconfidential information to be
covered by the statute.’® Therefore, since there is no
distinction made between confidential and nonconfidential
information, and because the statute specifically covers
information obtained in the news gathering stage, the statute
does not require publication before the privilege applies to that
information.

C. Judicial Proceedings in Which the Privilege May Be Invoked

1. Grand Jury Proceedings

Despite the clear holding of the Branzburg plurality that
reporters are not entitled to a privilege against disclosure of
information relevant to a grand jury proceeding, all of the state
reporter’s privilege statutes do protect a reporter in such a
proceeding.'”® However, the reason states have not been

187. Id. at 51.

188. Id.; see ALA, CODE § 12-21-142 (1975); ARK. CODE ANN. § 43-917 (Michie 1977);
Ky. REV. STAT. ANN. § 421.100 (Michie/Bobbs-Merrill 1972).

189, O.C.G.A. § 24-9-30 (Supp. 1992). Once the invoker of the statute has met the
requirements for gathering and dissemination, the privilege protects against disclosure
of information produced in either the gathering or disseminating stages of the news
process. Id.

180. See Krause I and II, supra notes 147-56 and accompanying text, in which the
photo-journalist'’s 14 notebooks contained confidential information (e.g., notes of
conversations he had with defendant Hans Krause) and nonconfidential information
(e.g., notes of conversations he had with police investigators during the investigation
into the disappearance of defendant’s wife). Id. The court held that the qualified
privilege extended to all the notebooks, and conditioned an in camera inspection of
the notebooks to separate the protected from the nonprotected information upon
plaintiffs’ successful proof of the three prongs of the privilege. Id.

191, Dewberry, supra note 100, at 294. In addition, the problem of the “lazy
litigant,” one who relies on subpoenaing nonconfidential information previously
gathered by newspapers simply as a convenient discovery shortcut, was one of the
reasons for the introduction of the reporter’s privilege bill to the state legislature. Id.
192. Monk, supra note 157, at 36-37.
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compelled to consider Branzburg as precedent in this respect in
the drafting of privilege legislation is because the Court in that
case expressly left the scope of a statutory privilege up to the
individual state legislatures.’®

Unlike the trial of a criminal defendant, where in some cases
the rights of a reporter under a statutory privilege must yield to
the overriding Sixth Amendment rights of the criminal defendant
in a criminal trial, the investigative power inherent in the
operation of a grand jury is derived from the common law rather
than from an explicit constitutional mandate.'® Accordingly,
many state courts, in construing their respective statutory
reporter’s privilege laws, have held that the reporter’s privilege
extends to grand jury proceedings just as other traditional
evidentiary privileges do.'¥

The Georgia reporter’s privilege statute applies to “any
proceedings,”*® which necessarily encompasses grand jury
investigations. Since the statute’s passage, Georgia courts have
not had the opportunity to apply the statute to the grand jury
subpoena of a reporter’s testimony.'’ This fact is particularly
notable in light of the Georgia Supreme Court’s denial of a
privilege to the subpoenaed reporter in Vaughn v. State months
before the privilege became law.'*®

With the statute now in place, it is unclear whether Vaughn,
on its facts, would be decided differently. Arguably, the
prosecution in Vaughn could have met the three prongs
necessary to overcome the privilege. Unquestionably, the articles
written by Vaughn were material and relevant to the
prosecution’s case since the substance of the articles formed the
basis for the investigation.’”® For that same reason, the articles

193. Branzburg, 408 U.S. at 706.

194. Monk, supra note 157, at 43.

195. Id. at 37. Of course, the reporter’s privilege may be held to have been
overcome by the need for the information by the grand jury, unlike the traditional
attorney-client, clergyman-parishioner, or doctor-patient privileges. At a threshold
level, however, the powers inherent in the grand jury system have generally not
automatically overridden the protection offered the reporter by the legislature. Id.
196. O.C.G.A. § 24-9-30 (Supp. 1992). This broad use of the word “proceedings”
necessarily includes administrative and legislative proceedings, as well as judicial, but
a discussion of those proceedings are outside the scope of this article.

197. See supra notes 132-56 and accompanying text for discussion of Georgia cases
applying the statute.

198. Vaughn v. State, 381 S.E.2d 30, 31-32 (Ga. 1989).

199. Id.
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were necessary to the proper preparation or presentation of the
prosecution’s case against the defendant drug dealer Carlos.
Assuming, then, that the reporter was the only person who knew
the true identity of Carlos, the prosecution could have
successfully argued that it could not reasonably obtain Carlos’
identity from any other means other than the reporter’s
testimonial disclosure. Thus, a good case could be made on the
facts of Vaughn that the privilege would have been defeated and
the reporter would have been compelled to disclose his source.

However, the wrinkle in this analysis is the disturbing fact
that but for the reporter’s article, there would have been no
grand jury investigation at all. Further, and most importantly, it
is unclear whether a court would hold that the prosecution had
overcome the second prong of the statute, no reasonable
obtainment of the information by alternative means, by simply
showing that it had no knowledge of any other source able to
identify Carlos.?® It is not clear what level of proof would be
required of the prosecution in this regard. Perhaps the mere
allegations contained in the article would suffice, or perhaps the
court would require evidence of some sort of good faith
investigation into Clayton County drug dealing before the lack of
“reasonable alternative means” argument satisfied the court.

A latent factor to be considered if Vaughn were decided under
the reporter’s privilege is suggested by Justice Gregory’s point in
dissent in Vaughn that the reporter’s article was not merely an
instance of “fact reporting,” but “a matter of concern to the
sovereign in sifting among many ideas in order to give direction
to the state.””! While the apparent purpose of Code section 24-
9-30 was to give reporters protection against disclosure on more
solid ground than the constitutional bases reporters were forced
to invoke before its inception, this is not to say that those same
constitutional arguments could not find their way into judicial
consideration of whether a party had overcome the qualified
privilege.? Accordingly, a court might very well decide today
in a Vaughn-type situation that the second prong of the privilege

200. The applicable reasoning arguably suggests a tautology, or, at the least, circular
logic: The prosecution cannot reasonably obtain by alternative means the identity of
the reporter's confidential source to criminally indict the source because it does not
know the source’s identity.

201. Vaughn, 381 S.E.2d at 33 (Gregory, J., dissenting).

202. See generally Dewberry, supra note 100.
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had not been overcome by taking into account the potential harm
to the free flow of information and ideas to the public due to
compelled disclosure.?

2. Trials of Criminal Defendants

When a criminal defendant seeks the compelled disclosure of a
reporter’s information, the reporter’s interest against disclosure
is pitted against the criminal defendant’s Sixth Amendment®™
right to a fair trial and compulsory process.?”® The conflict
between these interests has been characterized as an “apparent
constitutional dilemma of a clash between the first and sixth
amendment[s].”?*

The influential case of In re Farber*® signalled to reporters
that whatever First Amendment basis the media enjoyed against
compelled disclosure was subordinate to the Sixth Amendment
rights of a criminal defendant if the demands of that defendant
were “legitimate.””®® The New Jersey Supreme Court in Farber

7

203. Further, one could argue that Wigmore's four elements for recognition of a
privilege, discussed supra in notes 65-66 and accompanying text, apply to Vaughn’s
circumstance—there was an express confidential relationship between Vaughn and
Carlos; that confidentiality was essential to the maintenance of the relationship (if
Vaughn had not promised secrecy, Carlos would not have disclosed the incriminating
gtatements); in the opinion of the community, while the relationship between a
criminal and investigative reporter is not directly fostered, arguably the public's
general awareness of criminal behavior is mandated; and, arguably the harm to the
role of effective journalism cutweighs one criminal indictment predicated entirely on
the reporter’s information. But see Plunkett v. Hamilton, 70 S.E. 781 (Ga. 1911) and
discussion, supra notes 72-81 and accompanying text. The Plunkett court cited
Wigmore’s statement: “No pledge of privacy, nor ocath of secrecy, can avail against

demand for the truth in a court of justice ... . Accordingly, a confidential
communication . . . to a journalist . . . is not privileged from disclosure.” 70 S.E. at
785.

204. U.S. CONST. amend. VI provides in relevant part: “In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an impartial
jury . . . [and] to have compulsory process for obtaining Witnesses in his favor.”
205. Monk, supra note 157, at 43. The prosecution’s efforts in a criminal trial to
compel disclosure of a reporter’s information are “conceptually analogous to disclosure
in a grand jury proceeding.” Id. (footnote omitted).

206. Id. at 44. Unlike the conflict between the grand jury power and a reporter’s
interest in nondisclosure, which pits a common law derived power against the
reporter'’s First Amendment interest, this conflict sets two fundamental constitutional
rights at odds. Id.

207. 394 A.2d 330 (N.J.), cert. denied, 439 U.S. 997 (1978).

208. Id. at 337. In Farber, the investigative reporting of a New York Times reporter
led to the prosecution of a New Jersey doctor for murder. Id. The doctor subpoenaed
the reporter’s notes claiming that they were necessary for his defense. Id. at 332.
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rejected a reporter’s claim of privilege premised on both the New
York and New Jersey reporter’s privilege statutes.””® As to the
reporter’s claim of a privilege based on the First Amendment, the
court held that the defendant’s rights controlled when the
information sought was relevant and compelling to his case.?’

Farber seems to suggest that a reporter’s absolute claim,
asserted either constitutionally or under a shield statute, must
yield to a defendant’s constitutional rights. But the requirement
in Farber that the defendant’s needs be relevant and compelling
to his or her defense suggests that a qualified reporter’s privilege
would not inherently conflict with a criminal defendant’s Sixth
Amendment rights.

In fact, most state reporter’s privilege statutes that are
absolute provide an exception in criminal proceedings.**
Further, most state statutes that are qualified require that the
defendant in a criminal trial carry the burden of meeting the
qualifications of the privilege before the privilege is
overridden.?®

The Georgia qualified reporter’s privilege was applied in
Stripling v. State and again in State v. McGraw. In both
instances, the criminal defendant was adjudged not to have
overcome the privilege. However, in both cases, the basis for the
defendants’ alleged needs for the reporters’ information rested on
tenuous grounds.

In Stripling, the defendant subpoenaed the reporter in order to
compel her to reveal the source of her article on wiretapping in
the county jail.?*® The reporter stated that she had no personal
knowledge of any monitoring of defendant’s conversations with
his attorney; nevertheless, the defense sought to expose the
identity of the source apparently in the hope that it would have
specific information relevant to the defendant so that he could
substantiate his motion for a new trial on the basis of the
wiretapping allegations.” The pursuit of specific information

209. Id. at 335.37. While the court conceded that the reporter’s claim fell squarely
within the range of the statutory protections, it held that the Sixth Amendment and
its New Jersey counterpart prevailed in the criminal context. Id.

210. Id. at 336-37.

211. Monk, supra note 157, at 43.

212. Hd.

213, Stripling v. State, 401 S.E.2d 500, 506-07 (Ga. 1991).

214. Lundy, supre note 131, at 2.
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that may or may not exist by subpoenaing a source with only
general knowledge comes quite close to a “fishing expedition.”

Similarly, in McGraw, the defendant sought an editor’s
testimony, not only where another witness to the telephone
conversation at issue was also subpoenaed to deliver essentially
the same testimony, but also to support the defense’s theory that
ultimately the defendant had been framed in a political
coverup.’’® Further, there was only a tenuous connection
between the information sought from the editor and the defense
charge of prosecutorial misconduct in the case.?®

Therefore, the factual situations of the criminal cases that
have applied Code section 24-9-30 indicate that the Sixth
Amendment rights of a criminal defendant to compulsory process
and a fair trial have not yet conflicted in full force with the
statute. While both Stripling and McGraw technically involved a
criminal defendant’s Sixth Amendment rights, both implicated
essentially collateral interests of the defendant in relation to the
crime charged.?"’

The conflict between an asserted reporter’s privilege and a
defendant’s Sixth Amendment rights was evident before the
passage of Code section 24-9-30. The difference in outcome
between the Hurst and Carver cases again emphasizes that any
information a criminal defendant seeks from a reporter must, in
effect, go to the heart of the defendant’s defense before the Sixth
Amendment will operate to compel disclosure. In Hurst, the
defendant was permitted on Sixth Amendment grounds to
impeach an eyewitness to the defendant’s alleged act of murder
with the testimony of a reporter who interviewed the eyewitness

215. Langford, supra note 139, at 2.

216. Id.

217. The alleged wiretapping scheme in the Douglas County jail had nothing to do
with the murder and armed robbery charges against the defendant. Lundy, supra
note 131, at 2. In State v. McGraw, discussed supre in notes 140-46 and
accompanying text, the alleged prosecutorial misconduct related to the rather vague
defense theory that the defendant was framed for stealing drugs out of a police
evidence room in order to dispose of the issue before the upcoming sheriffs election.
State v. McGraw, No. 89-CR-2622A (Ga. Super. Ct. Hall County Apr. 16, 1990), affd
on other grounds, 405 S.E.2d 53 (Ga. Ct. App. 1991); Langford, supra note 139, at 2.
As such, it did not contribute to establishing that the defendant did not take the
drugs. But cf. In re Farber, discussed supra in notes 207-10 and accompanying text,
in which the defendant alleged that the notes of the reporter (which were in fact the
basis for the indictment and prosecution of the defendant for murder) were essential
to the defense of the murder charge. In re Farber, 394 A.2d 330, 332 (N.J. 1978).
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after the killing, regardless of the fact that the defendant could
have called two other witnesses to the interview.?*® Obviously,
the court considered the reporter’s testimony as potentially vital
to the defense.

In contrast, the Georgia Supreme Court in Carver denied the
defendant access to a newspaper’s photographs that did not
picture the defendant or the victim of his alleged terroristic
threats because it found those particular photographs irrelevant
to the defense.”™ In other words, the photographs were
excluded because they did not function to rebut or explain the
specific criminal charge against the defendant.

3. Civil Proceedings®™®

The circumstance of the civil litigant who seeks disclosure of a
reporter’s information is unlike that of the criminal defendant
because the former implicates no constitutional right equivalent
to the criminal defendant’s Sixth Amendment rights.”®! In that
respect, the civil litigant is analogous to the prosecution in a
grand jury proceeding or criminal trial; however, unlike the
prosecution’s public interest in those contexts, the interest of the
civil litigant in compelling disclosure by a reporter is considered
to be inherently private.””® Further, this private interest is not
necessarily subjected to a good faith foundation as is a
prosecutorial interest in a reporter’s information.

Abuse of a reporter’s interest in nondisclosure by a civil
litigant can occur whether that litigant seeks the information as
a discovery shortcut or as a tactical delay in the proceedings,
knowing that the reporter will oppose a motion to compel. In
either case, the civil litigant presents the weakest interest in a
judicial proceeding to compel a reporter to testify or produce
information.?

218. Hurst v. State, 287 S.E.2d 677 (Ga. Ct. App. 1982).

219. Carver v. State, 369 S.E.2d 471, 472 (Ga. 1988).

220. Excluded from this section is a discussion of defamation actions against a
media defendant because O.C.G.A. § 24-9-30 only applies to nonparties to litigation.
See 0.C.G.A. § 24-9-30 (Supp. 1992).

221. Monk, supra note 157, at 37.

222, Id.

223, Id. This commentator notes that “[i]t is thus not surprising that, both before
and after Branzburg, there has been strong protection of the privilege in
nondefamation civil actions.” Id. (footnote omitted).
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An application of the qualified reporter’s privilege to the
decision reached in Howard three months before the Georgia
reporter’s privilege statute went into effect does not clearly
indicate that the defendant college in that case could not have
overcome the privilege. Certainly, the privilege would have
initially applied to the reporter, but the ultimate issue raised by
the reporter’s acts now that the statute controls is whether a
nonparty reporter can give information to one party to a civil
lawsuit and refuse to give or identify the same information to the
opposing party by invoking Code section 24-9-30. Further
complicating this matter is the fact that the information the
reporter possessed and would not disclose to the college was
information regarding the college’s finances which the reporter
had collected while writing an article on the college before the
litigation arose.?*

It seems clear that the college would be required to meet the
three prongs of the Georgia statute, regardless of the
questionable alliance of the reporter, unless it could show that
the reporter was not acting within the scope of her profession by
disclosing the information to the plaintiffs’ counsel. While Krause
is not controlling in this regard, it does shed some light on how a
higher state court might assess the matter. Like the journalist’s
relationship with the defendant in Krause, the reporter’s one-
gided actions in Howard suggest that she was interfering with
the litigation. While it is clear that the reporter in Howard was
initially acting within her capacity in gathering and
disseminating the information, whether she was still engaged in
either of those functions when she provided the information to
plaintiff’s counsel is highly suspect.

Further, no confidential source was involved. Disclosure of the
information would hardly affect the reporter, as it was financial
information about the defendant, sought by the defendant,
already in the possession of the plaintiff.?”® Perhaps a court
would hold, as in Krause, that the privilege would not apply to
the information in the first place, since there was no level of
sensitivity implicated.?*

224. Georgia: Privilege Rejected in Civil Cases, NEWS MEDIA & THE LAw, Winter
1890, at 37-38.

225. Id.

226. Krause II, supra note 147, at *1; see also Pinkard v. Johnson, 118 F.R.D. 517,
523 (M.D. Ala. 1987) (holding that “[a] reporter is not free to give a sworn statement
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On the other hand, given the fact that the information was
initially obtained from the defendant, technically the defendant
possessed the information. Therefore, the college arguably could
have obtained the information by alternative means. But those
means were not necessarily “reasonable,”’ since the defendant
had no idea what specific information the reporter had obtained
from the college and had turned over to the plaintiffs.

Perhaps the most equitable method to deal with such a
situation is the in camera inspection, as mandated by Farber and
employed by the court in Krause 1.**® Such an inspection allows
a judge to evaluate the seeking party’s proof toward overcoming
the privilege and still protect whatever sensitivity attaches to the
information. In the civil context, the judge cannot be expected to
“ponder the relevance of the unknown.””*

CONCLUSION

The recent re-emphasis of the Branzburg holding threatens to
disturb an interpretation of that opinion maintained by many
federal courts and some state courts that recognize a reporter’s
privilege based on constitutional grounds.” Already, one
federal circuit has come out in support of a strict interpretation
of Branzburg and in support of the legal system’s distaste for
evidentiary privileges reflected in the tradition of the common
law.®! Certainly, these events could lead to the widespread
erosion of support for any constitutional basis for a reporter’s
privilege. The Eleventh Circuit Court of Appeals, which
recognizes a qualified privilege for reporters grounded in the
First Amendment,?®? could be affected by such a movement.

However, even a strict interpretation of Branzburg will not
disturb the Branzburg plurality’s invitation to Congress and state
legislatures to enact legislation that would extend such a
privilege to reporters.”® While Congress has not passed any

to a litigant, and later invoke the qualified reporter privilege to keep this information
from the Court.”).

227. 0.C.G.A. § 24-9-30 (Supp. 1992).

228. Krause I, supra note 147, at *4,

229, In re Farber, 394 A.2d at 338.

230. See supra note 41 and accompanying text.

231, In re Grand Jury Proceedings, 810 F.2d 580 (6th Cir. 1987); see also In re
Shain, 978 F.2d 850 (4th Cir. 1992).

232, United States v. Caporale, 806 F.2d 1487 (11th Cir. 1986).

233. Branzburg, 480 U.S. at 706.
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federal reporter’s privilege legislation, the opportunity to do so
will always exist. It is probable that the case for a national
reporter’s privilege law will become stronger if the federal courts
rescind their applications of a constitutionally grounded
reporter’s privilege against disclosure.

Georgia’s recent reporter’s privilege legislation ends the state’s
long history of denying a common law or constitutionally based
reporter’s privilege. The qualified privilege created by Code
section 24-9-30 will effectively protect reporters from abuses
inherent in the subpoena process. On the other hand, the fact
that the privilege is qualified and not absolute assures that
evidence possessed by a reporter that is vital to a party’s case
will not be denied to that party simply because of the existence of
the statute. While a burden is placed on parties seeking
information from a reporter to prove that they cannot litigate,
prosecute, or defend without compelling the reporter to disclose,
that burden is not insurmountable.

Regardless of the effectiveness of the Georgia reporter’s
privilege statute, problems will still be encountered with its
application, especially when the privilege conflicts with a
criminal defendant’s constitutional rights to compulsory process
and a fair trial. The privilege may also conflict with the power of
a grand jury to compel the testimony of a reporter, but such a
conflict will likely be difficult to resolve only if the reporter
possesses confidential information that served as the basis for
the grand jury investigation. The privilege will probably operate
most effectively in the context of civil nondefamation litigation.

Jeffrey S. York
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