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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

HOMELAND SELF STORAGE
MANAGEMENT, LLC, et aI.,

)
)
)

Plaintiff",

)
)

v.

)

Civil Action File No. 2014CV246999

)

PINE MOUNTAIN CAPITAL
PARTNERS, LLC, HOMELAND
SPORTS CARD COLLECTOR, LLC, and
KEVIN J. IRLBECK, in his fiduciary and
individual capacities,

)
)
)
)
)
)

Defendants.

)

ORDER ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
This matter is before the Court on Defendants' Motion for Summary Judgment. Upon
consideration of the Motion, the briefs submitted, and oral arguments, the Court finds as follows:
Plaintiff Homeland Self Storage Management, LLC ("Homeland Storage"), is a
management company responsible for managing the other named Plaintiffs I (the "Partnerships"),
which are holding partnerships that own Atlanta self-storage facilities (the "Self-Storage
Locations"). Homeland Storage managed the day-to-day operations and finances of the SelfStorage Locations and acted as a common paymaster for the Self-Storage Locations and
Partnerships.
Homeland Storage was co-owned by CEO Bruce Weiner ("Weiner") and Howard
Shmushkowitz ("Shmushkowitz"), who were also partners in each of the Partnerships.

I Plaintiffs Broward Real Estate Investments ("BREI") Kennesaw LLLP; BREI Peachtree Crest LLLP; BREI
Breckenridge LLLP; BREI Sandy Plains LLLP; BREI Stephens Center LP; BREI Cobb Parkway LLLP; BREI
Ronald Reagan LLLP; BREI Monument Road LLLP; BREI Girvin Road LLLP; BREI Beach Blvd LLLP; and BREI
Mansfield Holdings LLLP.
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Defendant Kevin J. Irlbeck ("Irlbeck") was hired around July 2005 to act as Homeland Storage's
CFO and CPA. While no formal employment or service agreement was ever entered into,
Irlbeck was given significant responsibilities at Homeland Storage. Irlbeck handled Homeland
Storage's finances, accounting needs, and tax planning (including preparing company and
employees' personal tax returns); project management oversight; document review and contract
negotiations; and review and payment of Homeland Storage's vendors. Tn particular, Irlbeck was
responsible for ensuring that Homeland Storage timely paid vendors and property taxes for the
Self-Storage Locations and vendors.
Notwithstanding Irlbeck's duties, Plaintiffs did not authorize Irlbeck to approve payments
of invoices, enter into contracts on behalf of Plaintiffs, or sign checks or transfer money,
electronically or otherwise, without Plaintiffs' prior approval. Instead, Irlbeck would determine
what property taxes or other liabilities were due and the exact amount owed on each property.
He would then prepare the requisite checks and either Weiner or Shmushkowitz would sign
them. Weiner or Shmushkowitz funded Homeland Storage's operating account for the liabilities
that Irlbeck informed them were due and owing. Weiner and Shmushkowitz would not
independently verify that the liabilities were paid, as they trusted Irlbeck to submit the signed
checks to the creditors. But, Weiner testified that "[t]he first thing I would say to Kevin [Irlbeck]
every morning I walked into the office, after I said, hello, was is everybody paid and current?
[ ... ] And he always assured me that everybody was current, every day I was in the office."
On June 9, 2011, Irlbeck received an email from a SunTrust Bank representative
informing Irlbeck that Homeland Self Storage had failed to pay various Partnerships' property
taxes for 2010.

Irlbeck discussed this issue with Weiner, telling Weiner that "it was all a

misunderstanding" and that SunTrust was mistaken. However, On July 8, 2011, before Irlbeck
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and Weiner could address the situation, Irlbeck emailed Weiner a letter of resignation.

Soon

after Irlbeck's resignation, while trying to refinance major lines of credit for the Partnerships,
Weiner discovered that Irlbeck had failed to pay property taxes and outstanding construction
vendor invoices.

As a result of the failure to pay the taxes, the Partnerships incurred significant

tax penalties and interest in the amount of $64,311.

In addition, Plaintiffs allege the failure to

ensure timely payment of property taxes caused the Partnerships' lenders to decline to refinance
a multimillion-dollar line of credit.
In addition, Plaintiffs discovered that Irlbeck had created a business entity called
Homeland Sports Card Collector, LLC ("Homeland Sports"). Weiner believed Irlbeck had him
sign checks made out to "Homeland" with the memo line "Transfer" in order to transfer funds
from Homeland Storage's accounts to the accounts at Homeland Sports. Plaintiffs also
discovered that Irlbeck owned another company called Pine Mountain Capital Partners, LLC
("Pine Mountain").

Irlbeck had paid certain vendors from accounts held by these two companies

he owned - Homeland Sports and Pine Mountain. On May 30,2014,
against Irlbeck, Homeland Sports and Pine Mountain.
December 4,2014,

Plaintiffs brought suit

The Second Amended Complaint, filed

asserts claims for breach of fiduciary duty and fraud against Irbleck and

alleges that Homeland Sports and Pine Mountain (collectively "Corporate Defendants") had
engaged in a civil conspiracy with Irlbeck to commit these torts.
After the filing of this suit, the Court appointed a Special Master to conduct a limited
purpose review of Plaintiffs' and Defendants' financial records to determine whether Irlbeck
misdirected any of Plaintiffs' funds to Defendants' bank accounts while employed as CFO for
Homeland Storage.

On June 8, 2015, the Special Master submitted his final report.

The Special

Master did not find any evidence that Homeland Storage checks were deposited into any of the
3
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Defendants' accounts. However, the Special Master summarized a number of payments made to
Irlbeck via EFT (electronic funds transfer) versus checks. While some of these amounts
coincided with amounts labeled "expense reimbursements" appearing in the Employee Earnings
payroll reports, the Special Master was unable to reconcile most of the amounts to expense
reimbursements in the Employee Earnings reports. Weiner testified that Homeland Storage had
an unwritten company policy that he only authorized reimbursement via checks and did not
know Irlbeck was processing expense reimbursement through payroll. During the final three
months of Irlbeck's employment, in lieu of taking a salary, Irlbeck took only non-taxable
expense reimbursements of $21 ,000.
The Special Master went on to note that there were numerous factors that could have
impacted the results of his report. These factors included: Plaintiffs' accounting records were
incomplete and unreliable; Plaintiffs' accounting controls appeared to be missing or were
otherwise not functioning; Plaintiffs' check registers did not identify the bank accounts for
posted checks, did not identify the purpose of the checks, and contained incorrect check
numbers; and Plaintiffs used numerous banks during the relevant period and its various check
number sequences frequently overlapped, among other things. Weiner himself destroyed at least
50 bankers' boxes worth of documents held in storage shortly after Irlbeck resigned from
Homeland Storage. Weiner testified that he threw these documents away because Homeland
Storage was downsizing and the company was going to get rid oftheir storage lockers where the
documents were kept. Weiner further testified that those documents comprised "everything that
Irlbeck ever touched."
Finally, the Special Master found that Pine Mountain had made payments totaling
$81,854.62

on outstanding invoices from two of Plaintiffs' vendors, Robertson Loia Roof and
4
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Tal-Mar Development

Plaintiffs contend this is circumstantial evidence that Pine Mountain was

engaged in a civil conspiracy with Irlbeck to assist him in committing a breach of his fiduciary
duty and fraud. Defendants have moved for summary judgment on the breach of fiduciary duty
and fraud claims against them, arguing that no genuine issue of material facts exists as to either
claim.

STANDARD

I.

Summary Judgment should be granted when the movant shows "that there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law." O.C.G.A.

§ 9-11-56(c).

"A defendant may do this by showing the court the documents,

affidavits, depositions and other evidence in the record reveal that there is no evidence sufficient
to create a jury issue on at least one essential element of plaintiff's case."

Cowart v. Widener,

287 Ga. 622, 623-24 (20 I 0); Scarborough v. Hallam, 240 Ga. App. 829, 829 (1999).

"If there is

no evidence sufficient to create a genuine issue as to any essential element of plaintiff's claim,
that claim tumbles like a house of cards." Id.
To avoid summary judgment, "an adverse party may not rest upon the mere allegations or
denials of his pleading, but his response, by affidavits or as otherwise provided in this Code
section, must set forth specific facts showing that there is a genuine issue for trial." O.C.G.A. §
9-11-56(e).

"Supporting and opposing affidavits shall be made on personal knowledge" and

"shall set forth such facts as would be admissible in evidence."

Id. The Court views the

evidence in the light most favorable to the nonmoving party. Morgan v. Barnes, 221 Ga. App.
653, 654 (1996). "[M]ere speculation, conjecture, or possibility [ are] insufficient to preclude
summary judgment" State v. Rozier, 288 Ga. 767, 768 (2011).
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II.

BREACH OF FIDUCIARY DUTY
Plaintiffs allege Irlbeck breached his fiduciary duties to them by: (1) failing to pay

Plaintiffs' property taxes, (2) failing to pay Plaintiffs' vendors, (3) signing Weiner's name on
Homeland checks without authority, and (4) failing to perform his accounting duties in a
competent and trustworthy manner. To survive summary judgment, Plaintiffs are required to
present evidence of (1) the existence of a fiduciary duty; (2) breach of that duty; and (3) damage
proximately caused by the breach. Kahn v. Britt, 330 Ga. App. 377,393

(2014).

A. Existence of a Fiduciary Duty
"Any relationship shall be deemed confidential, whether arising from nature, created by
law, or resulting from contracts, where one party is so situated as to exercise a controlling
influence over the will, conduct, and interest of another or where, from a similar relationship of
mutual confidence, the law requires the utmost good faith, such as the relationship between
partners, principal and agent, etc." O.C.G.A. § 23-2-58.

While some confidential relationships

are created by law and contract, others "may be created by the facts of the particular case."

Benson v. McMillan, 261 Ga. App. 78, 81 (2003). "Because a confidential relationship may be
found whenever one party is justified in reposing confidence in another, the existence of a.
confidential or fiduciary relationship is generally a factual matter for the jury to resolve."

Jd.;

Bienert v. Dickerson, 276 Ga. App. 621 (2005).
By virtue of Irlbeck's position as both CFO and CPA of Homeland Storage, Plaintiffs
contend that Irlbeck owed fiduciary duties to the company. While no formal employment or
service agreement was ever entered into between the parties, Plaintiffs have presented evidence
that Irlbeck had significant responsibility and authority as a CPA and CFO for Homeland
Storage, including management and oversight of Plaintiffs' finances. Other than physically
6
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signing the checks, Irlbeck was solely responsible for all of Plaintiffs' accounting, tax return
preparation and filing, and ensuring vendors were paid. Throughout the entirety of Irlbeck's six
year employment with Homeland Storage, Plaintiffs, who had a relationship with Irlbeck prior to
his employment with Homeland Storage, would not verify that the check amounts were correct
or even if the payments were actually submitted, as they had developed trust in Irlbeck.
In arguing that a fiduciary relationship does not exist, Irlbeck emphasizes that he had no
authority to sign checks himself and thus did not have the authority to bind the company to any
obligations without Plaintiffs' prior approval. However, the inability to bind an employer to
third party obligations without prior approval does not necessarily preclude the existence of a
fiduciary duty but instead is one factor to be considered when determining its existence. See

Cochran v. Murrah, 235 Ga. 304, 306-7 (1975) (noting that a confidential relationship could
exist between an employee and employer even when the employee could not bind an employer to
third party obligations). The Court finds that a genuine issue of material fact exists regarding
whether Irlbeck owed Plaintiffs a fiduciary duty.
B. Breach of Fiduciary Duty / Proximate Causation

Genuine issues of material fact also exist regarding whether Irlbeck breached the
fiduciary duty owed to Plaintiffs. A defendant who causes plaintiff expense due to his
misconduct is sufficient to establish a breach of fiduciary duty. Benson v. McMillan, 261 Ga.
App 78,81-82 (2003). A fiduciary relationship encompasses a duty to disclose so that
suppression of a material fact which a party is under an obligation to communicate constitutes
fraud, and thus a breach of that duty. Wright v. Apartment Inc., 315 Ga. App. 587, 594 (2012).
Here, there is sufficient evidence from which the factfinder could find Irlbeck breached his
duties to Plaintiffs by failing to report outstanding tax and vendor debts, by signing Weiner's
7
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name on Homeland checks without authority, and by failing to perform his accounting duties in a
competent and trustworthy manner.
C. Damages Proximately Caused by Breach

In order to survive summary judgment on the breach of fiduciary duty claim, Plaintiffs
are required to show evidence of damages proximately caused by the alleged breach of fiduciary
duty. Kahn

v,

Rritt, 330 Ga. App. 377, 393 (2014). The only evidence of damages incurred by

the Plaintiffs is $64,311 in tax penalties and interest that accrued due to Homeland Storage's
failure to payoff various tax liabilities. Thus, genuine issues of material fact exist as to whether
Irlbeck's failure to notify Plaintiffs that taxes were due was a breach of his fiduciary duty owed
to Plaintiffs that proximately caused these late fees to accrue.
However, Plaintiffs have not introduced any evidence that they suffered damages as a
result ofIrlbeck's failure to pay Plaintiffs' vendors. Instead, Weiner acknowledges and the
Special Master found that Irbeck paid certain vendors out of the Pine Mountain and Homeland
Sports accounts. While Weiner believes this is circumstantial evidence that Irlbeck must have
taken money from Homeland Storage that he was not entitled to, this is mere speculation.

The

evidence also shows that Irlbeck transferred money to himself by electronic transfer for expense
reimbursements. Again, there is no evidence that these reimbursement payments were improper
in any manner, particularly since Weiner destroyed a good portion of Homeland Storage's
financial records.' There is no evidence beyond speculation and conjecture that Irlbeck's alleged
failure to perform his accounting duties in a competent and trustworthy manner harmed

Irlbeck has argued that the Court should apply adverse evidentiary inferences against Plaintiffs as a result of their
spoliation of relevant evidence. See Pacheco v. Regal Cinemas, Inc., 311 Ga. App. 224 (20 II) (holding the
destruction of evidence creates the presumption that the evidence would have been harmful to the spoliator). This
Court agrees that Plaintiffsshould not benefit from the destruction of records that could potentially have provided
Irlbeck with a defense.
2
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Plaintiffs.

Finally, Weiner suspected Irlbeck signed certain Homeland checks signing Weiner's

name without permission.

While the Special Master noted check irregularities and the fact that

many different versions of signatures were found for the same person, there is not any evidence
that Irlbeck forged Weiner's signature. In addition, Plaintiffs do not present evidence that any of
these checks were for a debt not owed or that the money was paid to an improper payee.
Because Plaintiffs have not presented sufficient evidence that Irlbeck's actions or inactions
proximately caused damages, Plaintiffs' breach of fiduciary duty claim fails under these theories.
D. Statute of Limitations

Defendants argue Plaintiffs' claims are time barred by the applicable four-year statute of
limitation for each claim to the extent Irbeck's actions pre-dated June 1,2010, four years prior to
filing the Complaint. For breach of fiduciary duty, the statute oflimitation is triggered by a
wrongful act accompanied by any appreciable damage. Hendryv. Wells, 286 Ga. App. 774
(2007). However, the statute of limitations can be tolled in circumstances of actual fraud which
debarred or deterred Plaintiffs from bring the action. O.C.G.A. §9-3-96. And, a confidential
relationship imposes a greater duty on the parties to reveal what should be revealed and a
lessened duty to discover independently what could have been discovered through the exercise of
ordinary care. Hendry at 848. "Whether a [party] exercised reasonable care in discovering the
fraud is generally a jury question." Smith v. Suntrust Bank, 325 Ga. App. 531, 541 (2014), cert.
denied (Sept. 8,2014) (quoting Federal Ins. Co. v. WestsideSupply Co., 264 Ga.App. 240,
243(2), 590 S.E.2d 224 (2003)). Here, Plaintiffs have alleged facts sufficient to establish a
genuine issue of material fact as to whether they were involved in a confidential relationship
with Irlbeck. It is a jury issue whether Plaintiffs exercised a proper level of diligence to discover
Irbeck's failure to pay taxes and vendors and thus, whether the statute of limitations was tolled.
9
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As such, Defendants' Motion for Summary Judgment on the breach of fiduciary duty
claim as to Irlbeck is DENIED as to Irlbeck's failure to pay tax liabilities, but otherwise
GRANTED.
III.

FRAUD AND DECEIT

In the Second Amended Complaint, Plaintiffs argue that Irlbeck committed fraud by (1)
depositing Homeland Storage checks into Homeland Sports' bank account and (2) by
misrepresenting the status of various tax liabilities. "In order to prove fraud, the plaintiff must
establish five elements: (1) a false representation by a defendant; (2) scienter; (3) intention to
induce the plaintiff to act or refrain from acting; (4) justifiable reliance by plaintiff; and (5)
damage to plaintiff." Sun Nurseries, Inc. v. Lake Erma, LLC, 316 Ga. App. 832,835-36 (2012)
(quoting Summit Automotive Group v. Clark, 298 Ga. App. 875, 880(3) (2009)). "It is well
settled that a general allegation of fraud ...

amounts to nothing - it is necessary that the

complainant show, by specifications, wherein the fraud consists." R. W Holdco, Inc. v. Johnson,
267 Ga. App. 859, 866 (2004). The circumstances constituting fraud must be pled with
particularity, and at least should designate occasions on which affirmative misstatements were
made and by whom and in what way they were acted upon. See Diversified Holding Corp. v.
Clayton McLendon, Inc., 120 Ga. App. 455, 456 (1969). "Conclusory statements which allege
improper representation ... must be followed by supporting facts ... " Moultrie v. Atlanta Fed.
Savings & Loan Assoc., 148 Ga. App. 650, 653 (1979).
Plaintiffs have failed to sufficiently allege a fraud claim against Irlbeck. First, neither
Plaintiffs nor the Special Master identified a single Homeland Storage check that Irlbeck
deposited into Homeland Sports' bank accounts. Thus, the fraud claim fails under this theory.
Second, Plaintiffs rely solely on Weiner's deposition testimony to establish Irlbeck's alleged
10
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misrepresentations

concerning tax liabilities and vendor payments.

Weiner testified that "[t]he

first thing 1 would say to Kevin [Irlbeck] every morning 1 walked into the office, after I said
hello, was 'is everybody paid and current?' [ ... ] And he always assured me that everybody was
current, every day I was in the office." Plaintiffs have not put forth any other evidence

concerning Irlbeck's alleged misrepresentations, including the time, date, content or frequency
by which these alleged misrepresentations were made, or even which Partnerships' tax liabilities
were being misrepresented. Instead, Plaintiffs generally allege Irlbeck committed fraud by
making misrepresentations "every day [Weiner] was in the office" for a period of years. This
general averment is insufficient to establish specific occasions on which the misrepresentations
were made, and thus cannot establish a viable fraud claim against Irlbeck. Defendants' Motion
for Summary Judgment on the fraud claim against them is GRANTED.
IV.

CORPORA TE DEFENDANTS
The Second Amended Complaint did not bring independent claims against Pine

Mountain or Homeland Sports but instead alleged that each was engaged in a civil conspiracy
with Irlbeck to breach his fiduciary duty and commit fraud. "A claim of civil conspiracy
requires a pleading of facts showing 'that two or more persons acting in concert engaged in
conduct that constitutes a tort.'" Best Jewelry Mfg. Co. v. Reed Elsevier Inc., 334 Ga. App. 826,
835-36 (2015) (quoting Mustaqeem-Graydon v. Sun'Irust Bank, 285 Ga. App. 200, 207 (2002).
"A conspiracy is a combination to accomplish an unlawful end, or to accomplish a lawful end by
unlawful means." Luke v. Dupree, 158 Ga.590, 596 (1924).

Civil conspiracy may be proved by

either direct or circumstantial evidence. Mcl.ane v. Atlanta Market Center Mgmt. Co., 225 Ga.
App. 818, 826 (1997).
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The Court finds that no direct or circumstantial evidence exists to raise a genuine issue of
material fact as to the claims against Pine Mountain. Plaintiffs argue that Pine Mountain's
payment of some of Homeland Storage's liabilities could be circumstantial evidence of a
conspiracy to conceal Irlbeck's misrepresentations to Weiner concerning Plaintiffs' outstanding
liabilities. But again, this is just conjecture. Further, there is no evidence that Pine Mountain
conspired with Irlbeck Lu breach his fiduciary duties Lu Plaintiffs by failing Lu pay Plaintiffs'
various tax liabilities and this is the only claim that remains. As such, Defendants' Motion for
Summary Judgment as to the claims against Pine Mountain is GRANTED.
The Court finds that no direct or circumstantial evidence exists to raise a genuine issue of
material fact as to the conspiracy claim against Homeland Sports. The Special Master's report
concluded that none of Plaintiffs' checks had been deposited into Homeland Sports' accounts
and Plaintiffs offer no other evidence in support of their claim against Homeland Sports.
Defendants' Motion for Summary Judgment for the claims against Homeland Sports as a
Corporate Defendant is GRANTED.

v.

REMEDIES
Claims for punitive damages and for attorney fees and expenses of litigation are generally

for fact finder, not the trial court upon summary adjudication.

O.C.G.A. § 13-6-11.

Defendants' Motion for Summary Judgment for punitive damages and expenses oflitigation is
DENIED.
SO ORDERED this ~Of June, 2016.
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Attorneys for Plaintiffs

Attorney for Defendants

Robert J. Kaufman
Richard Tillery
KAUFMAN, MILLER & FORMAN, P.C.
8215 Roswell Road
Building 800
Atlanta, GA 30350
Telephone: (770) 395-6720
Facsimile: (770) 390-9200
rjk@kauflaw.net
tjt@kauflaw.net

John Da Grosa Smith
Kristina M. Jones
SMITH LLC
1320 Ellsworth lndusrial Blvd
Suite AI000
Atlanta, GA 30318
Telephone: (404) 605-9680
Facsimile: (404) 935-5226
jdsmith@smithlit.com
kjones@smithlit.com
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