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alleged numerous world-wide conspiracies in multinational markets
by a number of defendants over a twenty year period.®s Absent
elaboration by the Court, argument may be made that Matsushita’s
notions of “unreasonable” and “implausible” are confined to the
facts of such epic cases and are irrelevant to common dealer
termination conspiracies such as that alleged in Helicopter.

The Helicopter court may well have confirmed the character
of the first step of its new test—that the alleged conspiracy be
economically reasonable—when its application resulted in a simple
truism: “[I]n the instant case, [plaintiff] alleges a perfectly feasible
and ‘sensible’ undertaking. By exerting control over the resale
prices of its distributors, [defendant], and the distributors, would
hope to reap monopoly profits arising from a collusively inflated
market price.”%

The second step of the Helicopter test, derived directly from
Monsanto, appears to adopt the Bogosian standard. The court
must balance competing circumstantial inferences only against
each other, and avoid any reference to an “abstract standard of
reasonableness” derived from considerations outside of the
plaintiff’s allegations or the defendant’s immediate business
judgment responses.

Taken together, however, the two steps of the Helicopter test
may fairly be said only to restate the standard of proof of
Southway Theatres.® The Matsushita branch reinstates the court’s
power to eliminate those inferences which fail against a standard
of “reasonableness”; the Monsanto branch allows for a balance of
those that survive the elimination.

Stating the facts of this case is a daunting task. The opinion of the Court
of Appeals for the Third Circuit runs to 69 pages; the primary opinion of
the District Court is more than three times as long. Two respected District
Judges each have authored a number of opinions in this case; the published
ones alone would fill an entire volume of the Federal Supplement. In addition,
the parties have filed a forty-volume appendix in this Court that is said to
contain the essence of the evidence on which the District Court and the
Court of Appeals based their respective decisions.
Id. at 576 (citations omitted).
95. See supra text accompanying note 38.
96. Helicopter Support Sys. v. Hughes Helicopter, 818 F.2d at 1534.
97. Southway Theatres, Inc. v. Georgia Theater Co., 672 F.2d 485, 493 (5th Cir. Unit
B 1982) (quoting American Tel. & Tel. Co. v. Delta Communications Corp., 590 ¥.2d 100,
102 (5th Cir. 1979)).
98. Id.; see supra text accompanying note 66.

https://readingroom.law.gsu.edu/gsulr/vols/issz/éHei nonline -- 6 Ga. St. U L. Rev. 472 1989-1990



Baker: A Legislative History of the Creation of the Eleventh Circuit

1990] ANTITRUST CONSPIRACY STANDARD OF PROOF 473

B. Bolt v. Halifax Hospital Medical Center

In the summer of 1988, the Eleventh Circuit was asked to
apply its standard of proof in an alleged antitrust conspiracy in
the health care field. In Bolt v. Halifax Hospital Medical Center,*
Dr. Bolt’'s staff privileges were terminated simultaneously by
three Florida hospitals, and he filed suit alleging antitrust
conspiracies both between the hospitals and their staffs and
among the hospitals.’® The district court, initially hearing evidence
of conspiracy by pretrial ruling,'® granted all defendants’ motions
for directed verdicts at the conclusion of plaintiff’'s evidence.®2
On review, the Eleventh Circuit panel affirmed the directed
verdicts in the alleged hospital-staff conspiracies'®® and then turned
its attention to the alleged interhospital conspiracies. The court
classified the doctor’s evidence as constituting: (1) “evidence of
parallel action” by the defendant hospitals, (2) “evidence of inter-
hospital communication,” and (3) direct evidence of an agreement
between the hospitals’ administrators to take concerted action
against the plaintiff.’%

Evidence of parallel action was held to be insufficient to
withstand a summary judgment motion under the standard
adopted from the Fifth Circuit's Pan-Islamic Trading Co. v. Exxon
Corp. decision. The court summarily found, by analogy to the
manufacturer-distributor discussions held to be presumptively

99. 851 F.2d 1273 (11th Cir. 1988), vacated and petition for reh’g en bane granted, 861
F.2d 1233 (11th Cir. 1988) (en banc), reinstated in part, vacated in part, and remanded en
bane, 874 F.2d 755 (11th Cir. 1989) (en banc), on remand, 891 F.2d 810 (11th Cir. 1990).

100. Plaintiff alleged that the executive committees of the three defendant hospitals
had discussed with their respective staffs and with each other his fitness to have hospital
privileges and that the committees and staffs had collusively decided to deny him the
privilege to admit patients or to practice at any of the hospitals. Bolt v. Halifax Hosp.
Medical Center, 851 F.2d at 1278. Further, the plaintiff alleged that the local medical
society, through articles in its publication, had incited physicians in the area to band
together and demand his exclusion from hospital practice. Id. at 1289.

101, Id. at 1278.

102. Id. at 1279.

103. Id. at 1280—81. The court considered de novo a state action defense and found
that under existing Florida statutes and prevailing judicial practice, the supervision by
a hospital of its professional staff pursuant to a2 peer review mechanism successfully met
the requirements enunciated by the United States Supreme Court in California Retail
Liquer Dealers v. Midcal Aluminum, 445 U.S. 97 (1980). Bolt, 851 F.2d at 1281.

104. Bolt, 851 F.2d at 1285,

105. 632 F.2d 539, 559 (6th Cir. 1980) (“[T]wo elements must be established by a plaintiff
relying on a theory of conscious parallelism: (1) that the defendants engaged in consciously
parallel action, (2) which was contrary to their economic self-interest so as not to amount
to a good faith business judgment.”).
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innocent in Monsanto, that the mere opportunity for the defendants
to talk among themselves about Dr. Bolt was “insufficient to
permit the inference of conspiracy.”*® There was no “ ‘evidence
that tend[ed] to exclude the possibility that [the defendants] were
acting independently.’ "7 Conversations among physicians holding
common membership in the several hospitals’ staffs, alleged by
Dr. Bolt to be direct evidence of an interhospital agreement,
were also dismissed by the court as merely indications that each
of the institutions was aware of Dr. Bolt’s difficulties at the other
hospitals.10®

The court then considered Dr. Bolt's contention that the distriet
court improperly excluded the proffered testimony of an expert
medical witness.’®® The court found the expert’s testimony,
excluded by the district court as irrelevant, to bear directly upon
the standard of proof used to direct a verdict against the plaintiff
doctor. The court noted that if indeed the medical interpretations
of all the hospital staffs were baseless,

the party who relied on the reports can no longer readily
point to any legitimate, independent business reasons for
doing so, and a factfinder may infer that the party, along
with other parties who similarly relied on the same baseless
conclusions, were engaged in a scheme to use the conclusions
to achieve a common illicit end. In other words, such evidence
would “tend [] to exclude the possibility that [the defendants]
were acting independently.”11°

Having found that the directed verdict by the district court did
not comport with the standard of proof of Monsanto as adopted
by the circuit, the panel reversed the lower court’s finding with
respect to the interhospital conspiracy and remanded the case
for consideration of the excluded expert testimony.!!!

106. Bolt, 851 F.2d at 1286.

107. Id. at 1279 (quoting Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764
(1984)).

108. Id. at 1286.

109. Id. at 1287. The witness had examined the medical records of cases which had
been material to all of the hospitals’ findings against Dr. Bolt, and the expert was
prepared to testify that Dr. Bolt’s assessment of the cases was correct and that the
contrary interpretations of the hospitals’ staffs were “so baseless that no reasonable
medical practitioner, considering the same set of facts, would have reached those conclu-
sions.” Id. at 1288.

110. Id. at 1288 (citation omitted),

111. Id. at 1289.
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The Bolt court did not cite the Helicopter test by name in its
review. Even though the facts and the doctrines were very
similar, the case before it was not facially a dealer termination
action. The Monsanto branch of the test required, however, that
Dr. Bolt’s proffered expert testimony be admitted and weighed
against the defendants’ asserfions of independent business
judgment, a balance that the pre-Monsanto circuit would have
rejected. Significantly, too, the panel did not cite the Matsushita
branch of the circuit’s test at all, despite the fact that Dr. Bolt’s
nebulous and largely unsupported allegations of conspiracy seemed
much less “reasonable” and much more “implausible” than those
of the Helicopter plaintiff which were closely scrutinized.

Because of its procedural and substantive history in the circuit
over the two years following the original 1988 panel opinion, Bolt
offered the appeals court a unique opportunity to reexamine the
development of its standard of proof doctrines.*? The original
panel, although it vacated its first opinion to substitute a new
analysis in early 1990, did not find it necessary to call on many
of the intervening developments in the circuit' to reiterate the
rationale of its original findings regarding Dr. Bolt’s circumstantial
proof of an antitrust conspiracy.

In its 1990 reevaluation of Dr. Bolt’s allegations, the appeals
court noted that its original opinion had been commended by
scholarly commentators for its “sound” determination that the
hospital-staff relationship did not preclude the possibility of an
unlawful vertical conspiracy.!® The panel thus expanded its
original analysis of Dr. Bolt’s proffered evidence of conspiracy
only slightly by using a restatement of the circuit’s two-step test,
although it, like the original panel, did not cite Helicopter by
name. Relying instead on the standard of proof as reformulated

112. The Eleventh Circuit sitting en banc decided, upon a petition for rehearing and a
suggestion by a member that the rehearing be en bane, to vacate the original panel's
Bolt opinion and to rehear argument of the case en banc. Bolt v. Halifax Hosp. Medical
Center, 861 F.2d 1233, 1234 (11th Cir. 1988) (en bane). Upon rehearing, the defendant
hospitals waived their claim of immunity from antitrust liability under the state action
doctrine. Bolt v. Halifax Hosp. Medical Center, 874 F.2d 755, 756 (11th Cir. 1989) (en
banc). Because the issue of immunity was the basis for the rehearing, the en banc court
reinstated the original panel’s opinion, with the exception of its state action findings, and
remanded the case to the panel for reconsideration. Id.

113. Bolt v. Halifax Hosp. Medical Center, 891 F.2d4 810 (11th Cir. 1990).

114, See¢ infra text accompanying notes 121—72.

115. Bolt, 891 F.2d at 819. See Blumstein and Sloan, Antitrust and Hospital Peer Review,
51 LAw & CONTEMP. ProBs. 7, 52—53 (Spring 1988). “[The Bolt panel’s] treatment of the
vertical conspiracy issue is sound and should be followed.” Id. at 53.
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in Winn v. Edna Hibel Corp.,'*® the panel had no trouble finding
a reasonable impetus for a hospital conspiracy!” and determining
again that:

[ilf [the excluded testimony of Dr. Bolt's expert witness]
showed that the [hospital’s] investigation’s conclusions were
so baseless that no reasonable medical practitioner, consid-
ering the same set of facts, could have reached those conclu-
sions, then a factfinder could easily infer from the evidence
that the hospital and its peer review committee intended to
enter into an agreement designed to achieve an end not
dictated by legitimate business concerns.i®

The court, adopting the wording of the Sherman Act, held that
“[vliewing the proffered and admitted evidence in the light most
favorable to Dr. Bolt, we think that it clearly tends to prove the
existence of a contract, combination, or conspiracy,”'* and, eight
years after the plaintiff's complaint, remanded the factual issues
raised to the district court for submission to a jury.12

C. Dunnivant v. Bi-State Auto Parts

Within weeks of the original Bolt decision, the Eleventh Circuit
returned to the familiar antitrust milieu of a supplier’s termination
of his retail distributor. Dunnivant v. Bi-State Auto Paris'®
presented the appeal of a plaintiff who alleged that his supplier
had colluded with a retail competitor to replace the plaintiff as
a distributor of auto parts.?® Plaintiff asserted that the district

116. 858 F.2d 1517 (11th Cir. 1988). The Bolt court restated the standard of proof to

require that
[wjhen relying on circumstantial evidence to prove the existence of a con-
spiracy, a plaintiff first must show a non-legitimate motive for entering into
such a conspiracy. In other words, “the plaintiff must show that the con-
spiracy alleged is an economically reasonable one” —i.e., one that would inure
to the defendants’ economic benefit. Second, a plaintiff must adduce evidence
that tends to exclude the possibility that the alleged co-conspirators acted
independently and in a manner consistent with rational business objectives.

Bolt, 891 ¥.2d at 819 (emphasis added) (citations omitted).

117. Id. at 820. “One of the first principles of economics is the inverse relationship of
supply to price. If doctors in a hospital can exclude other doctors from practicing in that
hospital, then obviously the remaining doctors can charge a higher price for their
services.” Id.

118. Id. at 821.

119. Id. at 823.

120. Id. at 829.

121. 851 F.2d 1575 (11th Cir. 1988).

122, Dunnivant v. Bi-State Auto Parts, 851 F.2d at 1578—79.
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court, in granting defendants’ motion for summary judgment, had
“impermissibly shifted the burden of proof to him, the nonmoving
party, requiring evidence of the alleged conspiracy.”'?* The
Eleventh Circuit affirmed,'* noting the distriet court’s holding
that Dunnivant “‘failed to come forward with specific facts showing
that there is a genuine issue for trial ... and that [Dunnivant]
has failed to present evidence ... to exclude the possibility that
the alleged conspirators were acting independently.’ ”*? The court
reiterated the Monsanto element of the test it had devised in
Helicopter'®® and pointed out that the district court had faithfully
applied the standard.'* The burden of proof in the trial court
fell properly on the plaintiff, the party resisting the motion for
summary judgment, as the court interpreted Maitsushiia to require:

When the moving party has carried its burden ... its oppo-
nent must do more than simply show that there is meta-
physical doubt as to the material facts.... [T]he nonmoving
party must come forward with “specific facts showing that
there is a genuine issue for trial.” ... [And], [w]here the
record taken as a whole could not lead a rational trier of fact
to find for the nonmoving party, there is no “genuine issue
for trial.”12®

In Dunnivant, however, the Eleventh Circuit did not discuss
its earlier interpretation that an implausible allegation is fatal to
a nonmoving party, and that the nonmoving party has no
opportunity for rebuttal. Focusing only on the Supreme Court’s
settled doctrine of requiring an affirmative showing of a genuine,
unambiguous issue by a resisting plaintiff, the Dunnivant court
did not even mention the issue of “reasonableness” which had
been central to the standard of proof inherited from the Fifth
Circuit and redeveloped through Helicopter.

D. Winn v. Edna Hibel Corporation

Both prongs of the Helicopter test were revived, however, in
Winn ». Edna Hibel Corporation,’?® another classic dealer

123. Id. at 1579.

124. Id. at 1584.

125. Id. at 1578 (quoting the district court).
126. See supra text accompanying notes 78 —87.
127, Dunnivant, 851 F.2d at 1579—80.

128. Id. (citations and footnote omitted).

129, 858 F.2d 1517 (11th Cir. 1988).
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termination case.!®® The court, as in Helicopter, found that
allegations of conspiracy in the competitive environment inherent
between dealers of the same goods in the same market were so
reasonable as to produce a truism: “The conspiracy was a
reasonable one because by fixing prices on Hibel products, Hibel
and its dealers would be able to attain momnopoly profits.”:3
Applying the Monsanto branch of the test, however, the court
found that “Winn’s proof did not exclude the possibility that
Hibel acted independently of [alleged coconspirator] Elegante’s
complaints.”*® The court recognized that the case before it
involved an industry in which pricing may have a special
significance: artwork and collectibles are valued primarily by
buyers’ perceptions of their investment potential, and price
discounting is a possible threat to the image, and thus the
salability, of the product.’®® The court held that plaintiff's proof,
even though it included correspondence expressing Elegante’s
concern about Winn's price cutting to Hibel, was insufficient to
exclude the legitimate possibility that Hibel had acted “to maintain
its image and the integrity of its products, and to keep Elegante
as a dealer.”® The Winn application of the Helicopter test appears
to be a particularly adroit use of an otherwise mechanical checklist.
The court correctly understood that the case turned not on price
fixing agreements, per se violations of the Sherman Act, but on
nonprice issues which require a more penetrating and circumspect
analysis.’3

E. Palmer v. BRG of Georgia, Inc.

In Palmer v. BRG of Georgia, Inc.,”* the Eleventh Circuit
applied the Dunnivant standard of proof to affirm the district
court’s grant of summary judgment against plaintiffs who had
alleged that certain commercial bar review firms had conspired

130. Winn v. Edna Hibel Corp., 858 F.2d at 1518—19. The plaintiff Winn, a retail art
dealer, alleged that Edna Hibel Corporation, a manufacturer of artworks and collectible
items, terminated his dealership pursuant to a conspiratorial agreement with Elegante,
a competing retailer who had complained to Hibel about Winn's aggressive discounting
of Hibel’s produets. Id.

131. Id. at 1520 (footnote omitted).

132. Id.

133. Id.

134. Id.

135. Id. at 1521 n.6.

136. 874 F.2d 1417 (11th Cir. 1989).
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to cede the Georgia market to one of them.’¥ The two defendant
firms, former competitors in the Georgia market, concluded a
series of written agreements in the early 1980s pursuant to which
one withdrew from Georgia, licensed its name and materials to
the other, agreed to the payment of royalties based on the
remaining firm’s enrollment, and entered into a series of
noncompetition understandings under which it would not operate
in Georgia and under which the remaining firm, BRG, Inc., would
not offer its courses in states where its former competitor was
active.’®® The price of bar review courses offered by the remaining
firm rose sharply immediately after the departure of the former
competitor from the market.’®

The trial court rejected the plaintiffs’ allegations that
defendants’ conduct constituted per se violations of the Sherman
Act.# By finding that the agreements between the defendant
firms did not, under U.S. Supreme Court definitions, constitute
price fixing, “market or customer allocation agreement,” “boycott
or concerted refusal to deal,” or unreasonable joint venture,'#
the trial court reasoned that the plaintiffs could only survive
summary judgment by demonstrating a valid claim under a rule
of reason theory.*? For evidence of the anticompetitive effect
necessary to establish such a claim, the district court looked to
the undisputed price rise after the alleged agreements between
the codefendants, and concluded that “it was as safe to assume
that the price increase reflected [BRG’s need to purchase
previously free bar materials] as it was to assume that the higher
prices were merely to gouge the customer.”'* Thus, it found no
anticompetitive effect and granted summary judgment to the
defendants.'t

137. The plaintiffs, former law students, sought consumer class certification to prose-
cute their allegations. Palmer v. BRG of Georgia, Inc., 874 F.2d at 1418—19.

138. Id.

139. Id.

140. Id. at 1423. As defined by the appeals court, “/pler se rules are appropriate only
for conduct that is manifestly anticompetitive, that is, conduct that would almost always
tend to restrict competition and decrease output.” Id. (citation omitted).

141. Id. at 1424,

142. Id. at 1424—25, Rule of reason analyses, like per se inquiries, center on the search
for the anticompetitive effect of the defendant’s conduct. Acts which are per se unlawful,
however, are those whose effect is historically presumed to be anticompetitive, while a
rule of reason violation requires a demonstrated anticompetitive effect under the specific
facts and circumstances of the case.

143. Id. at 1425.

144, Id. at 1426.
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The trial court’s rationale confuses the permissible inferences
regarding a defendant’s conduct with inferences regarding the
effects of that conduct. The BRG majority’s affirmance seems to
endorse that confusion. Citing Dunnivant, the majority observed
that

[tlo survive [defendants’] motion for summary judgment, the
appellants must present evidence tending to exclude the
possibility that [defendants] acted independently. The appel-
lants must demonstrate that the inference of conspiracy is
reasonable in light of the competing inferences of independent
action or collusive action that could not have harmed them.!s

The Eleventh Circuit panel appeared to concede that there was
a conspiracy, since it devoted its entire analysis to the search
for a “harm.” Citing Celotex for the proposition that “appellants
bore the burden of proof and were required to make a factual
showing in support of [their allegations that defendants’ conduct
had an anticompetitive effect],”’4¢ the appeals court agreed with
the district court that plaintiffs had failed in their burden because
“it was as safe to assume [one cause for the price rise] as it was
to assume [another].”**” In so holding, the panel seemed unmindful
that it had defined a textbook example of a “genuine issue as to
... material fact,”**® the existence of which precludes the grant
of summary judgment. By misapplying the Dunnmivant statement
of the Supreme Court tests defining the inferences of conspiracy
which may be drawn from circumstantial evidence of concerted
action to the explanation of the allegedly harmful results to the
plaintiff, the BRG majority confused the problem of identifying
the legal issues raised by the plaintiff’s allegations with the
problem of determining the evidentiary sufficiency of the plaintiff’s
proof on those issues.

Circuit Judge Thomas A. Clark filed a vigorous dissent to the
BRG affirmation, arguing that the rules of Maisushite, and
Monsanto as expressed in Dunnivant, are inapposite under the
facts of the alleged bar review conspiracy.’*® Judge Clark

145. Id. at 1422 (citations omitted).

146. Id. at 1422—-23.

147. Id. at 1425.

148. Feb. R. C1v. P. 56(c).

149. BR@G, 874 F.2d at 1429—41 (Clark, J., dissenting). In addition to determining that
plaintifis’ proffered proof of an antitrust conspiracy would have been sufficient to justify
submission to a jury, Judge Clark would also have granted class certification to the
plaintiffs and would have submitted plaintiffs’ Section 2 allegations of monopoly conduct
under the Sherman Act to a jury. Id.
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contrasted the “rancorous and vitriolic” rivalry of the codefendants
during the period when they competed in the Georgia market
with the mutually profitable relationship which they enjoyed after
they concluded their cross-licensing and noncompetition
agreements.'® His dissent correctly pointed out that Matsushita
and Monsanto provide standards of proof particularly devised to
examine the element of conspiracy in an antitrust allegation based
on circumstantial evidence.’® Judge Clark observed that under
the facts of BRG, such evidentiary tests appeared to be irrelevant
because the alleged conspiracy was embodied in the terms of
written agreements between the codefendants:

It is therefore doubtful whether the standards announced in
Matsushita and Monsanto apply in situations, such as the
instant action, where the direct evidence of concerted action
is manifest in explicit written agreements between dominant
firms allocating and monopolizing the market and interfering
with independent price setting.'s?

Judge Clark asserted that, given the direct evidence of
conspiracy adduced by plaintiffs, the correet standard of review
should have been drawn from Celotex'™ and Liberty Lobby.15
Applying such a standard, the court should perform a
comprehensive “review of all the evidence collectively,”** and
refuse summary judgment “ ‘if reasonable minds could differ as
to the factual inferences to be drawn from undisputed facts.’ 1%

150, Id. at 1429 (Clark, J., dissenting).

151. Id. at 1431 (Clark, J., dissenting).

Both Matsushita and Monsanto presented the Court with the difficult task
of defining the proper evidentiary standard for determining under what
factual circumstances an illegal antitrust conspiracy may be inferred from
parallel conduct and other circumstantial evidence where direct evidence of
conspiracy is lacking.

Id. (Clark, J., dissenting).

152, Id. (Clark, J., dissenting) (emphasis added).

153, Id. (Clark, J., dissenting), “Under Fed. R. Civ. Proc. 56(c), this court must grant
summary judgment for defendants if the plaintiffs ‘fail to make a showing sufficient to
establish the existence of an element essential to {their] case, and on which [they] will
bear the burden of proof at trial.’” Id. (Clark, J., dissenting) (citations omitted).

154. Id. (Clark, J., dissenting). “In determining whether the plaintiffs have met their
burden, we must view all the evidence, and inferences drawn from such evidence, in the
light most favorable to the plaintiffs and resolve all justifiable inferences in their favor.”
Id. (Clark, J., dissenting) (citations omitted).

155. Id. at 1432 (Clark, J., dissenting).

156. Id. (Clark, J., dissenting) (citing Helicopter Support Sys. v. Hughes Helicopter,
Inc., 818 F.2d 1530, 1532 (11th Cir. 1988)).
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Judge Clark would have found that “the plaintiffs have produced
sufficient evidence to survive summary judgment on their price
fixing, market allocation, rule of reason, and monopolization claims
under applicable Supreme Court precedents.”’” Judge Clark,
going beyond the evidentiary issues presented by the narrow
question of conspiracy, lectured the majority on its
misunderstanding of the factual issues raised by the horizontal
versus vertical, price versus nonprice, and per se versus rule of
reason distinctions.'s®

F. DeLong Equipment Co. v. Washington Mills Abrasive Co.

Judge Clark’s dissenting tutorial in BRG was not specifically
cited in the subsequent DeLong Equipment Co. v. Washington
Mills Abrasive Co.,"® but his view of the legal and economic issues
raised by allegations of a Section 1 antitrust violation provided
the foundation for the Eleventh Circuit’s reversal of the district
court’s grant of summary judgment to defendant Washington
Mills. Following a brief recitation of the facts and allegations,'®
the DeLong court went directly to Liberty Lobby and stated that
the substantive law of a case defines those facts which are
material for the purpose of considering a motion for summary
judgment.!®! To establish the substantive law, the panel
summarized antitrust issues closely paralleling Judge Clark’s
exposition, and it systematically distinguished between vertical
and horizontal conspiracies,® between price and nonprice

157. Id. (Clark, J., dissenting).

158, Id. at 1432—41 (Clark, J., dissenting).

159. 887 F.2d 1499 (1ith Cir. 1989).

160. DeLong Equip. Co. v. Washington Mills Abrasive Co., 887 F.2d at 1502—05.
DeLong, a terminated distributor, alleged that his termination was the result of a
conspiracy between his supplier, Washington Mills, and B.C.S., Inc., another Washington
Mills distributor. Washington Mills manufactured and supplied a line of industrial abra-
sives, and, according to the plaintiff, had conspiratorially arranged with B.C.S. to supply
its standard products, under the guise of specialty abrasives, to certain customers at
artificially fixed prices. DeL.ong alleged that he was terminated pursuant to the conspiracy
because of the possibility that he would expose the price padding scheme to the unwitting
customers. Id.

161. Id. at 1505.

162. Id. “Vertical restraints occur between entities at different levels of distribution
in order to control the price or path of a product after [it] leaves the manufacturer, while
restraints between competitors at the same level of distribution are characterized as
horizontal.” Id. (citations omitted).
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restraints,’®® and between violations requiring per se and rule of
reason consideration.!®® The court correctly concluded that
DeLong’s allegations raised the issue of a vertical, price-based
conspiracy, a per se violation of the Sherman Act.’%s The panel
determined that the district court had misconstrued DeLong’s
complaint to address nonprice issues, had incorrectly applied a
rule of reason analysis to his evidence, and consequently, under
the wrong standard of proof, had erred in granting summary
judgment to the defendants.ss

The DeLong court’s analysis exemplifies a coordinated and
thoughtful application of Monsanto and the trilogy cases to the
question of summary judgment in an alleged antitrust conspiracy.
The court used Liberty Lobby to analyze the substantive law of
the case and to identify those issues to which the more specific
tests of the Supreme Court were to be applied.’” Having correctly
established that the controlling question before it was the
permissibility of inferring from the plaintiff’s circumstantial
evidence the existence of a vertical, price-based conspiracy, the
panel turned to the tests of Matsushita and Monsanto as combined
by the Eleventh Circuit in Helicopter.®® Applying the Matsushita
element of the two-step Helicopter test, the DeLong court, as had
previous appellate courts, found as a matter of course that “the
conspiracy [that the plaintiff] alleges is eminently reasonable....
[AJl [including the plaintiff, if it participated] stood to gain
economically by this arrangement.”'%® Reviewing plaintiff’s
evidence of collusion!™ against the standard of Monsanto, the

163. Id. at 1506. “Vertical restraints may be price or non-price in nature. Supreme
Court decisions ... have left the area of vertical price restraints relatively settled.
Express agreements or practices implying an agreement to maintain resale price are per
se illegal under Section 1 of the Sherman Act.” Id. (citations omitted).

164. Id. at 1506—07.

Per se rules of illegality are the exception in antitrust analysis and are
appropriate only when they relate to conduct that is manifestly anticompe-
titive.... Under the rule of reason, the fact-finder weighs all of the circum-
stances of a case in deciding whether a [particular] restrictive practice should
be prohibited as imposing an unreasonable restraint on competition.

Id. (citations omitted).

165. Id. at 1507—08.

166. Id. at 1507,

167. Se¢ supra text accompanying notes 34—57.

168. DeLong, 887 F.2d at 1508—09. See supra text accompanying notes 159—64.

169. Id. at 1509.

170. Id. at 1509—15. DeLong had proffered evidence showing that defendants’ “special”
product was “stock” product, that the codefendants had met numerous times to plan
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panel readily found that “[tlhis evidence constitutes ‘positive
evidence which tends to exclude the possibility of unilateral
action,’ "™ and remanded the question to the trial court.'?

CONCLUSION

It is noteworthy that the Eleventh Circuit prefaced its
affirmation of the district court’s grant of summary judgment in
the Dunnivant case with a citation to 1962’s Poller: “Although
summary judgment should be used cautiously in antitrust
cases, ...."™ This wistful look back over the erratic modern
history of the standard of proof in antitrust conspiracies belies
the difficulty that the federal judiciary in general and the Eleventh
Circuit in particular have had in reconciling the competing
interests of plaintiffs, defendants, the judicial system, and the
economic system as a whole.

Despite having clung to varying requirements of
“reasonableness” through its parturition from the Fifth Circuit
and its own assimilation of evolving Supreme Court doctrine, the
Eleventh Circuit, in its most recent opinions, has refined
considerably its standard of proof analysis for alleged antitrust
conspiracies. The mechanistic Helicopter approach sufficed for the
fairly simple facts of Helicopter, Bolt, Dunnivant, and Winn, but
its application out of its intended evidentiary context led to the
misstep of BRG. Subsequent to BRG, however, the Eleventh
Circuit panel in DeLong assembled a coherent, coordinated, and
systematic analytical framework in which Supreme Court
precedent and the economic concerns underlying antitrust policy
were combined to identify and to define the issues raised by the
plaintiff and then to examine those individual issues using the
narrow tests specifically crafted by the court for that purpose.

The Supreme Court’s progressive limitation of the sufficiency
of circumstantial evidence of conspiracy and the resulting
heightened burden on the nonmoving party in surviving a motion

joint action regarding sales to certain specialty customers, thai one codefendant had
made several unusual “commission” payments to the other, and that he was terminated
as a result of several confroniations with his supplier at which he complained of the
pricing and distribution schemes. Id.

171. Id. at 1515 (quoting Helicopter Support Sys., Inc. v. Hughes Helicopter, Inc., 818
F.2d 1530, 1534 (11th Cir. 1987)).

172. Id. at 1520.

173. Dunnivant v. Bi-State Auto Parts, 851 F.2d 1575, 1584 (11th Cir. 1989) (citing
Potter v. Columbia Broadcasting Sys., Inc., 368 U.S. 464 (1962)).
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for summary judgment have been widely decried as factors in
the national demise of successful private antitrust actions.*” In
the recent experience of the Eleventh Circuit, however, the
standard of proof which evolved through DeLong seems genuinely
to have advanced only the fundamental judicial purpose of federal
procedure, “to secure the just, speedy, and inexpensive
determination of every action.”*”® The cases which have chronicled
the circuit’s evolution appear both to have been practical rather
than doctrinaire'™ and to have served as guidelines to efficient
case management while respecting the legitimate interests of
plaintiffs and defendants.

Terrill L. Mallory

174. See, e.g., Freed, Antitrust in the Seventh Circwit From the Plaintiff’s Perspective,
1 ANTITRUST 28 (1988).

175. FED. R. CIv. P. 1.

176, Other circuits, particularly those characterized by social, political, or economic
activism, have drawn considerable criticism for their injection of nonjudicial dogma into
the determination of antitrust issues, including the sufficiency of plaintiff's evidence of
conspiracy. See Freed, supra note 174.
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