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resident defendant, as an employee or agent of a nonresident
defendant, may have been acting only under his command or
authority in the commission of the trespass.”'® By treating the
case as one against joint trespassers, even though an injunction
was part of the relief sought, the court made it possible to bring
the defendant company and its owner into court in the county in
which the plant was located.

B. Joint Obligors

The constitution states that where a suit is brought “against
joint obligors, joint tort-feasors, joint promisors, copartners, or
joint trespassers residing in different counties”* venue lies in
the county of residence of either.'2 The critical determination is
the definition of “joint.” Where there is concerted action—as in
a conspiracy®—the joint character is clear. Proper venue is,
thus, dependent upon finding that the actions of the multiple
defendants are sufficiently “joint.” The following cases explore
the issue of jointness as it affects venue.

In Mitchell v. Gilson,** the Georgia Supreme Court affirmed a
decision of the Georgia Court of Appeals as the correct statement
of the law.*® In that decision the appeals court quoted from a
law review article to give a succinct definition. The article said:

The correct procedure is to look first to the time of the
commission of the aets. If there was concert of action, then
there is no need to go further to establish entire liability.

139. Id. at 116, 103 S.E.2d at 563. A strong dissent argued that the case was one in
equity. The resident defendant, the foreman, was nothing but a nominal party. In addition,
the dissent pointed out “[clomplete relief could be obtained in the courts of the county
of the nonresidents, who were the owners and operators of the business sought to be
enjoined as a nuisance.” Id. at 120, 103 S.E.2d at 564 (Wyatt, J., dissenting).

The author of a comment on this case found the dissent more persuasive. Citing
Groover v. Hightower, 59 Ga. App. 491, 1 S.E.2d 446 (1939), the comment concluded, “[a]
‘nuisance’ is an indirect tort, while a ‘trespass’ usually is a direct infringement of one's
property rights.” Comment, Venue— Injunction Restraining Nuisance Where Joint Defen-
dants Reside in Different Counties, 21 GA. B.J. 564 (1959) (authored by R. Cronin). Finding
this case to have been for the enjoining of a nuisance, the author, like the dissenting
justice in Bennett, would have found the application of the joint trespasser venue rules
inappropriate. Id. at 566.

140. Benneft, 214 Ga. at 117, 103 S.E.2d at 563.

141. GA. ConsT. art. VI, § 2, § 4.

142. Id.

143. Hayes v. Hayes, 214 Ga. 624, 106 S.E.2d 790 (1959).

144. 233 Ga. 453, 211 S.E.2d 744 (1975).

145. Gilson v. Mitchell, 131 Ga. App. 321, 205 S.E.2d 421 (1974).
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But if there was no concert, the next step should be to look
to the combined effect of the several acts. If the acts result
in separate and distinct injuries, then each wrongdoer is liable
only for the damage caused by his acts. However, if the
combined result is a single and indivisible injury, the liability
should be entire. Thus, the true distinction to be made s
between injuries which are divisible and those which are indi-
visible, 146

Arguably, even this procedural test is not sufficient. The Georgia
courts have refined the definition of the degree to which
defendants acted jointly and have remained joint for venue
purposes. Where resident and nonresident defendants are joined
for suit, a judgment against the resident is necessary for proper
venue with respect to the nonresident.*” In Byrd v. Moore Ford
Co., the trial court set aside a default judgment against the
nonresident defendant where there had not yet been a judgment
against the resident company.* The appellate court affirmed,
stating, “where a court acquires jurisdiction over a defendant
solely because the court has jurisdiction over a joint defendant
... the exercise of such jurisdiction so as fo enter a final judgment
against such a defendant requires a determination of liability
against the defendant over which it is exercising primary
jurisdiction.”'*® The court further held that “whether the [resident
defendant] is liable remains to be determined ....”1® The opinion
concluded, “the trial court ... had no jurisdiction to enter a final
judgment against the [nonresident defendant], even if this
defendant were in default, absent a determination of liability of
the resident ... .15

In Shell v. Watts,'> the supreme court reversed an appellate
court ruling that seeking contribution from third parties impleaded
into a civil suit for homicide was insufficient to make venue
appropriate for nonresident defendants. The supreme court found

146, Id. at 325, 205 S.E.2d at 424 (quoting Note, Joint Torts and Several Liakility, 17
TeX. L. Rev. 399, 405 (1939)).

147. See Byrd v. Moore Ford Co., 116 Ga. App. 292, 157 S.E.2d 41 (1967). The plaintiff
sued both the Ford Company and a nonresident defendant in Fulton County, the residence
of Ford, to recover the purchase price of an automobile which he bought from the
nonresident defendant in another county. Id.

148, Id. at 294—95, 157 S.E.2d at 44.

149. Id. at 294, 157 S.E.2d at 44.

150. Id. at 295, 157 S.E.2d at 44.

151. Id.

152, 229 Ga. 474, 192 S.E.2d 265 (1972).
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that the same constitutional rule applies to third-party defendants
as to defendants in the original action—one of them must be a
resident.’®® Because the original defendant sought to implead two
third-party defendants, one of whom was a resident of the county
in which the action was being brought, venue was proper for
both.15

In another third-party action, however, the Georgia Supreme
Court found jurisdiction improper. In Smith v. Fosters the
defendant in a suit upon an open account pleaded accord and
satisfaction because of a partnership agreement with a party
who agreed to “an assumption of all prior indebtedness of [the]
... defendant to the plaintiff....”% In addition, however, the
defendant claimed that the third party was indebted to him on
a partnership accounting.’” The supreme court upheld the trial
court’s dismissal of the joinder motion.*®® The court found that
the original plaintiff was moving against the defendant on an
individual account and not a partnership account.’® Thus, the
third party was not essential to the action. The test apparently
applied by the court may be found in its holding: “This is an
independent claim. The original suit can be justly adjudicated
without [the third party]. Therefore, [the third party] is entitled
to his constitutional right of venue and must be sued by [the
defendant] in the county of his residence.”?

In Stroud v. Dooliitle,$! the court held that to maintain a suit
against a nonresident joint tortfeasor, “it is necessary that a
cause of action be alleged and proven against the resident
defendant.”'% In this case the resident defendant, a school bus
driver, was not found negligent.’®®* Thus, the court held that
venue respecting a nonresident joint tortfeasor was improper.'®
The court cited its earlier decision in Richards & Associates, Inc.
v. Studstill'®® as the basis for this ruling. In Richards, the court

153. Shell v. Watts, 229 Ga. at 475, 192 S.E.2d at 266.
154, Id.

155. 230 Ga. 207, 196 S.E.2d 431 (1973).

156. Smith v. Foster, 230 Ga. at 208, 196 S.E.2d at 432,
157. Id.

158. Id. at 209, 196 S.E.2d at 433.

159. Id.

160. Id.

161. 213 Ga. 32, 96 S.E.2d 876 (1957).

162. Stroud v. Doolittle, 213 Ga. at 37, 96 S.E.2d at 880 (emphasis added).
163. Id.

164. Id.

165. 212 Ga. 375, 93 S.E.2d 3 (1956).
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held that “[ajny other rule would open the door to easy evasion
of the constitutional provision that, except in the enumerated
cases, the venue of all civil actions is in the county of the
defendant’s residence.”*%

The court’s holding in Richards, however, requires careful
interpretation. The Richards complaint contained one set of
allegations claiming that the defendants were concurrently
negligent.’” It also contained another set of allegations “which
clearly absolve the [resident defendant] from any fault respecting
the collision that caused the plaintiff’'s injury.”'®® The court
concluded that “when a plaintiff pleads his case in the alternative,
one version of which is good and the other not, his petition will
on demurrer be treated as pleading no more than the latter,
since it will be construed most strongly against him.”1%® Perhaps
it is possible to treat the Richards case more as a caution against
pleading in the alternative than for the very restrictive rule that
the case must be “proven” against the resident for venue to
apply to a nonresident joint tortfeasor.

The seminal case deciding what types of relationships are
sufficient to support venue with respect to a nonresident is
Register v. Stone’s Independent Oil Distributors, Inc ™ This case
has been cited numerous times'” and is the subject of several
commentaries.'”? The case first came to the Georgia Supreme
Court as a constitutional challenge to the impleader statute within
the CPA."® That court sent the case to the court of appeals
because it did not, as alleged, involve a direct challenge to the
constitutionality of the Act; it challenged only the constitutionality
of its application.l” After the.appellate court ruled, the supreme
court reversed and held that under the facts of the case, the
appellate court “erred in holding that the third-party complaint

166. Richards & Assoc., Inc. v, Studstill, 212 Ga. at 377, 93 S.E.2d at 5.

167, Id.

168. Id.

169. Id.

170. 227 Ga. 123, 179 S.E.2d 68 (1971).

171, See, e.g., Smith v. Foster, 230 Ga. 207, 210, 196 S.E.2d 431, 433 (1973) (Jordan, J.,
dissenting).

172. See, e.g., Beaird & Ellington, Annual Survey of Georgia Law: Trial Practice and
Procedure, 25 MERCER L. REv. 265 (1974); Comment, Georgia Civil Procedure—Impleading
of a Third-Party Defendant is an Independent “Suit” that Must Satisfy the Venue Require-
ments of the Georgia Constitution, 8 Ga. ST. B.J. 428 (1972).

173. Register v. Stone'’s Indep. Oil Distrib., 225 Ga. 490, 169 S.E.2d 781 (1969).

174, Id. at 490, 169 S.E.2d at 782.
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... was not such an independent suit or claim as to require that
the third-party defendants be sued in the counties of their
residence.””™ The significant fact in Register which limits its
precedential value was that “[t]he defendants, as third-party
plaintiffs, [were] seeking contribution by the third-party defendants
of their pro rata share of any verdiet and judgment obtained
against the third-party plaintiffs.”""¢ The final judgment of the
court was that “[sluch an action can not be brought in a county
other than that of the residence of the third-party defendants.”'”
To reach this conclusion, the court first took exception to the
appellate court’s finding that such an action was an “‘ancillary
proceeding’ and not a ‘suit’ requiring independent venue... "1
The court wrote: “The fact that a proceeding is ‘ancillary’ to an
action does not necessarily prevent it from being a distinet suit
against a separate party.”'” The supreme court also found
inapposite the appellate court’s analogy to vouchment cases.!®
The supreme court stated that extending venue in such cases is
“contrary to the expressed intention of the General Assembly as
stated in the Civil Practice Act, and contrary to the requirements
of the Constitution of this State in regard to the venue of
actions.”*® Contribution cannot provide a sufficiently joint
relationship to support common venue because “a tortfeasor [has]
no right of contribution against a joint tortfeasor unless they
were jointly sued, judgment was rendered against both of them,
and the tortfeasor paid more than his share of the joint
judgments.”182

175. Register v. Stone’s Indep. Oil Distrib., 227 Ga. 128, 179 S.E.2d 69 (1971).

176. Id. at 126, 179 S.E.2d at 71 (emphasis added).

177. Id.

178. Id. at 125, 179 S.E.2d at 70.

179. Id.

180, Id. at 125—26, 179 S.E.2d at 70. Vouching is a statutory procedure for bringing
persons to court when they may ultimately be bound by the defendant's liability. It
neither makes them parties to the action nor requires them to appear or to defend--
although they may do both. No judgment is rendered against them, however, in this
action. Vouching requires only that notice be given of the pendency of the action. 0.C.G.A.
§ 9-10-13, the vouching statute, provides that the judgment rendered in the action against
the defendant “shall be conclusive upon the person vouched, as to the amount and right
of the plaintiff to recover.” In a 1987 case, the plaintiff argued that the vouching procedure
had been superseded by the third-party practice rules of the CPA. The court said, “It
has not.” Hardee v, Allied Steel Bldgs., Inec., 182 Ga. App. 587, 356 S.E.2d 682 (1987).

181. Register, 227 Ga. at 126, 179 S.E.2d at 70.

182. Id. Even after the revision of the constitution in 1983, Register continues to exert
significant influence or multidefendant venue decisions. See infra text accompanying notes
21252,
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Surprisingly, Register was not cited in a case whose factual
differences make for an interesting distinction, Cohen .
MecLaoughlin® Cohen was a defendant in the original action who
sought to implead his professional liability insurer claiming that
they would be liable for all or part of the plaintiff’s claims against
him.'** In his third-party complaint, Cohen charged that the
company refused to defend, and he sought judgment for court
costs and attorney’s fees.'® The insurance company settled with
the plaintiffs and the complaint was dismissed as to Cohen.:®¢
Cohen amended his complaint to charge that the settlement was
entered into without his consent, and he reasserted his claim for
costs of litigation.’®” The trial court dismissed, concluding that
“[2] third-party action may be maintained only against one who
is secondarily liable to the original defendant for part or all of
the original plaintiff’s claim.”!®® The supreme court distinguished
a line of cases which held that dismissal of the resident tortfeasor
caused a loss of proper venue with respect to nonresident
defendants, finding that “rendition of final judgment in favor of
an alleged resident joint tortfeasor is an adjudication that he or
she is not, in fact, a joint tortfeasor.”:® In Cohen, there was no
claim as to joint action. The court was “persuaded to the view
taken by most federal courts that jurisdiction over a third-party
direct damage claim is not destroyed if the original action is
settled or disposed of in some fashion before adjudication ....”1%
The trial court, “in the exercise of its discretion, either may
proceed with the claim or dismiss it.”*!

183. 250 Ga. 661, 301 S.E.2d 37 (1983).

184. Cohen v. McLaughlin, 250 Ga. at 662—63, 301 S.E.2d at 39—40.

185, Id.

186. Id.

187. Id.

188. Id.

189, Id. at 663—64, 301 S.E.2d at 40.

190. Id. at 663, 301 S.E.2d at 40.

191. Id. Cohen is procedurally similar to cases in which the resident defendant was
released or the case against him was otherwise dismissed. While venue based on the
residence of one defendant was not at issue, a basic case illustrating the effect of a
release is City of Buford v. Hosch, 104 Ga. App. 615, 122 S.E.2d 287 (1961). Plaintiffs
alleged that the negligence of two defendants “combined to cause the injuries sued
for...." Id. at 616, 122 S.E.2d at 288. In such a case, the appellate court concluded that
“the release of the one joint tortfeasor, which release was admitted, released all.” Id.

The supreme court examined the specific language of a release in Knight v. Lowery,
228 Ga. 452, 185 S.E.2d 915 (1971). In Knight, both the trial and appellate courts found
that the release signed by the plaintiff in favor of one alleged tortfeasor also released a

Rev. 447 1989-1990
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The court of appeals in Parks v. Palmer® affirmed a finding
of improper venue where nonresident, defendant physicians argued
that their actions were not in concert.®® The defendants were
not joint tortfeasors, the court ruled, by virtue of a common
action; rather, they were joint tortfeasors, for venue purposes,
because “if the alleged negligent acts of two or more tortfeasors
result in a single and indivisible injury such as death, ... the
alleged tortfeasors may be sued jointly, so that venue proper as
to one tortfeasor is proper as fo all joint tortfeasors.”'%

In Brooks v. Douglas,**> the trial court dismissed the case on
the merits as to the resident defendant and, therefore, dismissed
the nonresident defendant for want of jurisdiction.’®® The plaintiff
then sued in the county of residence of the party who had been
the nonresident defendant in the first suit.”*” The defense claimed
that the suit was barred by the statute of limitation.’*® This
defense could prevail only if the dismissal in the first suit made
the case void ab initio. The appellate court ruled that “once the

physician whose treatment subsequent to the original injury combined with the original
injury to produce permanent and serious harm. Id. at 454, 185 S.E.2d at 917. The language
of the release, a preprinted form, discharged all liability of the original tortfeasors, their
insurance ecarrier, “and all other persons, firms or corporations liable or who might be
claimed to be liable.” Id. at 453, 185 S.E.2d at 916. The supreme court reversed, Id. at
454, 185 S.E.2d at 917. It reasoned that earlier cases in which the release of one tortfeasor
released all applied only to two situations: “first, [in cases in which] joint tortfeasors
contribute to a single injury for which there is but one cause of action, and second, [in
cases in which] ... once the damage has been paid in full by one joint tortfeasor, the
injured party has no right to seek an additional or double recovery from another.” Id. at
455, 185 S.E.2d at 917—18. The Knight court found that the injuries were successive and
not joint and that the total damage claimed had not been paid by the releasing settlement.
Id. at 456, 185 S.E.2d at 918.

This case was reexamined and partially overruled in Williams v. Physicians and
Surgeons Community Hospital, 249 Ga. 588, 589, 292 S.E.2d 705, 706 (1982). The supreme
court reinforced its Knight holding regarding general release of successive tortfeasors,
id. at 589, 249 S.E.2d at 706, but posited a new two-part test for the sufficiency of a
general release. Id. at 592, 249 S.E.2d at 708. Successive tortfeasors come within the
reach of a general release only if the plaintiff has been fully compensated and those
party to the release intended that it release the party so claiming. Id. Recently the court
again reinforced the Knight distinction between joint tortfeasors to whom a general
release would extend and successive tortfeasors who would not be within the reach of a
general release. Posey v. Medical Center— West, Inec., 257 Ga. 55, 354 S.E.2d 417 (1987).

192. 151 Ga. App. 468, 260 S.E.2d 493 (1979).

193. Parks v, Palmer, 151 Ga. App. at 469, 260 S.E.2d at 495.

194. Id. (citations omitted).

195. 154 Ga. App. 54, 267 S.E.2d 495 (1980).

196. Brooks v. Douglas, 154 Ga. App. at 55, 267 S.E.2d at 497.

197. Id.

198. Id.
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suit was adjudicated in favor of the [resident] defendant, the ...
trial court lost jurisdiction over the nonresident defendants.”'%?
However, “the suit in [that] County cannot be regarded as void
ab initio. The filing of the suit tolled the statute of
limitation . ., ."200

An interesting variation to this theme of loss of venue as to
the nonresident defendant because of changing disposition of the
resident, is found in O’Neill v. Western Mortgage Corp. of Georgia.?
After the trial court directed a verdict in favor of one defendant,
the case was left with one resident and one nonresident
defendant.?? The jury found for the plaintiff but ordered that
only the nonresident defendant should pay both actual and punitive
damages.?®® The appellate court affirmed the trial court’s grant
of the nonresident’s motion to dismiss the verdict because “the
jury's verdiet amounted to a verdict in favor of the sole remaining
[resident] defendant and thus deprived the [court] of jurisdiction
over [the nonresident].”2%

Venue for divorce actions is controlled by a specific paragraph
of the 1983 constitution.*® In Buford v. Buford,2® however, the
court reached a decision relevant to this discussion of joint
actions. The court found that a nonresident plaintiff’'s bringing
suit in the county of the defendant’s residence provided no basis
for venue for a counterclaim which was not exactly the same
cause as the original claim.?? The court stated summarily that
“[tlhe venue requirement of the Constitution cannot be waived.
There is no statute which purports to do so. The Civil Practice
Act provides that it ‘shall not be construed to extend or limit

199. Id. at 56, 267 S.E.2d at 498.

200. Id.

201. 153 Ga. App. 151, 264 S.E.2d 691 (1980).

202. O'Neill v. Western Mortgage Corp. of Ga., 153 Ga. App. at 151, 264 S E.2d at 692.

203. Id.

204, Id.

205. GaA. Const. art. VI, § 2, 1 1.

206. 231 Ga. 9, 200 S.E.2d 97 (1973).

207. Buford v. Buford, 231 Ga. at 911, 200 S.E.2d at 97—98. A wife filed suit for
alimony and custody of 2 minor child in the county of her husband’s residence. In his
answer, the husband counterclaimed for divorce. The supreme court found that “[iln our
view the Superior Court of [the husband’s] County lacks jurisdiction of the counterclaim
for divorce.” Id. at 10—11, 200 S.E.2d at 98. The claim for jurisdiction “cannot be excused
on the theory that the wife, by filing her alimony suit against the husband in fhis county],
submitted herself to the jurisdiction of the superior court of that county.” Id. at 11—12,
200 S.E.2d at 99.
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the jurisdiction of the courts or the venue of actions therein.’ 208
Again, this was a divorce case, easily distinguished from
multidefendant cases in tort or contract, but the language of the
court is so positive and definite that it appears germane to the
consideration here.

The effect of the CPA is summarized by the court of appeals
in Pemberton v. Purifoy.® The court wrote that “the adoption of
procedural devices for adjudicating claims of various parties in
the same action does not effect a change in the venue requirements
of the Constitution.”® Little more can be said. The judicial
efficiency aim of the CPA is secondary to the home-county venue
rights of defendants, and this has continued to be so even through
the most recent cases.?!

C. Specific Third Party Practice Provision

The previous discussion in this Note described multidefendant
venue prior to the approval of a new state constitution in 1983
and the General Assembly’s subsequent passage of the third-
party venue statute, 0.C.G.A. § 9-10-34.22 In summary, equity
case nonresidents could be joined with residents for venue
purposes if the relief prayed against the resident was substantial
and not merely nominal. Also, in cases in which defendants were
charged as joint tortfeasors, nonresidents could be joined if their
actions were either in concert or produced a single harm, provided,
of course, that the case posture with respect to the resident was
not significantly altered. The following discussion examines
decisions founded on similar facts, made qfter the third-party
venue statute became effective.

Edwards v. Edmondson®® examined the effect of a judgment
notwithstanding the verdict in favor of a resident defendant.2
The trial court found that the party claiming nonresidence had
moved from the court’s county between the time of filing and

208. Id. at 12, 200 S.E.2d at 99 (referring to what is now 0.C.G.A. § 9-11-82 (1982)). But
¢of. Williams v. Williams, 259 Ga. 788, 387 S.E.2d 834 (1989) (holding that defendant could
waive venue requirement by affidavit in an uncontested divorce action).

209, 128 Ga. App. 892, 198 S.E.2d 356 (1973).

210. Pemberton v. Purifoy, 128 Ga. App. at 892, 198 S.E.2d at 357 (emphasis added).

211. See Empire Forest Prod., Inc. v. Gillis, 184 Ga. App. 542, 362 S.E.2d 77 (1987);
Taylor v. Career Concepts, Inc., 184 Ga. App. 551, 362 S.E.2d 128 (1987).

212. 0.C.G.A. § 9-10-34 (Supp. 1989); see also GA. CONST. art. VI, § 2, § 7.

218, 173 Ga. App. 353, 326 S.E.2d 550 (1985).

214. Edwards v. Edmondson, 173 Ga. App. at 353, 326 S.E.2d at 551.
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the time of the trial itself. Citing such early cases as Dawis v.
Central R.R. & Banking Co.,*° the trial court maintained that it
kept jurisdiction over the now nonresident defendant.?® The court
of appeals disagreed: “Following the judgment notwithstanding
the verdiet in favor of the resident ... the trial court was without
jurisdiction or venue to enter the judgment against [the
nonresident]....”?? It concluded that the proper order would
have transfered the case fo the county in which the nonresident
defendant now resided.?®

The new statute, 0.C.G.A. § 9-10-34, was the focus of a third-
party impleader action in Dawis v. Betsill.?** The defendant, whose
negligent act of leaving his car parked beside an expressway
was the basis for the claim, impleaded the mechanic who had
last repaired the car.?*® The mechanic was not a resident of the
county in which the action was brought.?* The appellate court
first found that “[t]his statute and its constitutional authorization
collectively confer venue as to a third-party defendant in
circumstances in which venue was found lacking under the former
Constitution.”?22 The court cited Register®® as an illustration of
such an earlier situation.2

Both the question of joint action and the issue of the effect of
a general release were raised in Phillips v. Tellis.2®® The plaintiff
was struck by two cars.?®® She signed a release with respect to

215. 17 Ga. 323 (1855),

216. Edwards, 173 Ga. App. at 354, 326 S.E.2d at 551.

217. Id. at 354, 326 S.E.2d at 552.

218. Id. at 355, 326 S.E.2d at 552.

219. 178 Ga. App. 730, 344 S.E.2d 525 (1986).

220. Davis v. Betsill, 178 Ga. App. at 730, 344 S.E.2d at 526.

221. Id.

222, Id. at 731, 344 S.E.2d at 526.

223. Register v. Stone’s Indep. Oil Distrib., 227 Ga. 123, 179 S.E.2d 68 (1971).

224, Davis, 178 Ga. App. at 731, 344 S.E.2d at 526,

225. 181 Ga. App. 449, 352 S.E.2d 630 (1987).

226. Phillips v. Tellis, 181 Ga. App. at 449, 352 S.E.2d at 630—381. While the plaintiff
lay in the road, she was allegedly run over by a second vehicle. She reached a settlement
with the driver of the first car without suit, and she signed a general release. Then she
sued the driver of the second vehicle. The defendant impleaded the driver of the car
which first struck the plaintiff. From the grant of summary judgment for this third-party
defendant, the original defendant appealed. The court reasoned that if the plaintiff's
evidence would show that the injuries were successive rather than joint, the defendant
driver of the second car would have no right of contribuiion against the third-party
defendant driver of the first vehicle to strike the plaintiff. If, alternatively, her evidence
showed that the two were truly joint tortfeasors, the defendant would still have no right
° of contribution, because he could plead release. Id.
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the first driver and sued the second.??” The court concluded that,
while there was a factual issue of the second defendant’s status
as either a successive or joint tortfeasor, “regardless of the
outcome of that issue, [defendant] will in no event have any viable
right of contribution as against [the driver of the first car].”22®
The court affirmed the award of summary judgment in favor of
the first driver.?®

Posey v. Medical Center—West, Inc.?* reexamined the effects of
a release.® The court of appeals observed that “the general
proposition that the release of one joint tortfeasor operates to
release all joint tortfeasors is of long standing in Georgia.”#2 The
supreme court declined to continue that rule. The court held that
“[a] valid release of one tortfeasor from liability for a harm, given
by the injured person, does not discharge others for the same
harm, unless it is agreed that it will discharge them.”?® Further,
the court said that *“the intent of the parties to the release
regarding its effect may be proven by external evidence as
against a third party.’2

Gay v. Piggly Wiggly Southern, Inc.2® gave the court of appeals
an opportunity to reexamine venue with respect to joint versus
successive tortfeasors. An automobile passenger was injured when
her car was struck by a truck owned by a corporate defendant
and driven by one of its employees.?** The plaintiff was
subsequently treated by, among others, two physicians and an
employee of a physical therapy corporation.?” For venue purposes,
the physicians were residents of the county in which the accident
occurred, the company owning the truck was a resident of a
second county, and the physical therapy corporation whose

227. Id.

228. Id. at 451, 352 S.E.2d at 632.

229. Id.

230. 257 Ga. 55, 354 S.E.2d 417 (1987).

231. Posey v. Medical Center —West, Inc., 257 Ga. at 55—56, 354 S.E.2d at 417. A child
was seriously injured in an automobile accident, was taken to a hospital and treated, and
subsequently died. The parents signed a general release discharging the driver and her
insurance carrier. The defendant hospital and physicians were granted summary judgment
by the trial court on the strength of the release which contained no express reservations.
Id. at 56, 354 S.E.2d at 417.

232. Id. at 56, 354 S.E.2d at 418.

233. Id. at 59, 354 S.E.2d at 419—20.

234. Id. at 59, 354 S.E.2d at 420.

235. 183 Ga. App. 175, 358 S.E.2d 468 {1987).

236. Gay v. Piggly Wiggly Southern, Inc., 183 Ga. App. at 175, 358 S.E.2d at 469.

237. Id. at 175, 358 S.E.2d at 470.
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employee treated the injured woman was a resident of a third
county.?® The woman’s death gave rise to a two-count complaint.
One count was brought by the woman’s executrix to recover for
the decedent’s pain and suffering and for her medical and burial
expenses, and the other count was a wrongful death aection
brought by the woman’s children.?®® The plaintiffs brought suit
in the county of residence of the physical therapy corporation.?#
The appellate court reviewed the case history definition of joint
tortfeasors. It found, first, that the facts of the case did not
support finding that the employees of the truck owner and the
therapy corporation had acted in concert.?* The court then looked
at the combined effect to determine whether there was but one
indivisible injury. The court found that the injuries were divisible
and that the decedent’s original injury and ifs aggravation were
chargeable against the truck owner, but only the results of the
aggravation were chargeable against those providing subsequent
treatment.?*? The court reasoned that “[slince [the decedent] could
not have brought her own suit for pain and suffering against
Piggly Wiggly as an alleged joint tortfeasor with the other
defendants, it follows that appellant Gay cannot.”?*® The claim
for post mortem expenses and the wrongful death claim were
based on “the occurrence of but one injury to themselves resulting
from the combined negligence of Piggly Wiggly and that of the
remaining defendants. That injury is the wrongful death of [the
decedent].”?* Citing Posey*® and Gilson,2*¢ the court found the
woman'’s death, in the post mortem claim and in the wrongful
death claim to be indivisible, and “[t]hus, under the facts in this
case, [the corporate defendants] are joint tortfeasors....”2# It
held that the claims based upon the woman’s death were proper
in the county where suit was brought.#®

The rule of Gay was followed in McKee v. Savannah Radiologists,
P.A* In McKee, medical treatment after a vehicular accident

238. Id.

239. Id. at 176, 358 S.E.2d at 470.

240. Id.

241. Id. at 178, 358 S.E.2d at 471.

242, Id. at 178—179, 358 S.E.2d at 472.

243. Id. at 179—80, 358 S.E.2d at 473.

244, Id. at 181, 358 S.E.2d at 474,

245. Posey v. Medical Center— West, Inc., 257 Ga. 55, 354 S.E.2d 417 (1987).
246. Gilson v. Mitchell, 131 Ga. App. 321, 205 S.E.2d 420 (1974).
247. Gay, 183 Ga. App. at 181, 358 S.E.2d at 474.

248. Id. at 182, 358 S.E.2d at 474.

249. 184 Ga. App. 858, 363 S.E.2d 166 (1987),
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was found to have caused separate injuries.?® Therefore, “[t]he
court did not err in dismissing the medical malpractice defendants
on the ground of improper venue since they were not joint
tortfeasors with the driver of the automobile in which plaintiff
was initially injured, the only defendant who is a resident of
ithat] County.” 2"

Most recently, the supreme court used the construct of “pendent
venue” to hold venue proper for a nonresident joint obligor from
whom only monetary damages were sought in a county where
only equitable relief was sought from the resident defendant.2s?

CONCLUSION

Several generalizations emerge from this history of legislative
acts and court decisions. First, Georgia’s Constitution makes
venue a substantive right; it will lie only in the county in which
the defendant resides. Residence, however, is defined by statute.
For individuals, there can be but one residence, and it is
determined under the domiciliary statutes. For corporations,
residence is determined by the location indicated in their
chartering documents or by the location of their principal office,
if no other residence is specified in their charter. Corporations
may have more than one residence for venue purposes, however,
if the General Assembly has found a justifying state interest.

In equity cases and in cases involving joint obligors, nonresident
defendants may be sued jointly in a county with resident
defendants if specific conditions are met. Equity cases require
that substantial relief be sought from the resident and that it
must not appear to the court that the resident is only nominally
involved.

Cases at law require that the nonresident defendants actually
be joint obligors with the residents. Court interpretations of joint
obligor status have, in turn, produced a set of generalized
exceptions. To be joint tortfeasors, the defendants must either
act in concert or their combined actions must produce one
indivisible injury. Death is the most common example of an
indivisible injury. Difficulty in apportioning liability is not
sufficient to find an injury indivisible.

250. McKee v. Savannah Radiologists, P.A., 184 Ga. App. at 859, 363 S.E.2d at 167.
251. Id.
252. Natpar Corp. v. E.T. Kassinger, Inc., 258 Ga. 102, 365 S.E.2d 442 (1988).
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The court must continue to hold jurisdiction over the resident
defendant to maintain it over a nonresident. If the resident is
dismissed, or if any final judgment is awarded in his favor,
jurisdiction is lost over the nonresident. A similar result follows
from a release of the resident by the plaintiff. Most interestingly,
if a jury apportions all damages against the nonresident, thus
absolving the resident, jurisdiction of the nonresident is lost.
There is even some authority for the proposition that for venue
to lie and for jurisdiction to be held over the nonresident, the
case against the joint obligor resident must be proven.? This is
one of the more anomalous products of the tension between the
venue provisions of Georgia’s Constitution and the state’s civil
practice procedures. To discover whether venue is proper, courts
must reach the merits of a case and make a decision about the
resident defendant. In other words, hearing the case is necessary
to determine whether the forum is proper for hearing the case.

The Civil Practice Act of 1966 has had very little impact on
venue decisions. Courts have limited its provisions for joining
claims and parties in light of the constitutional mandates regarding
venue. While there is some tension between the aims of the
constitutional venue provisions and the CPA’s third-party and
joinder rules, the constitution is the overriding authority and the
courts properly so hold.

The language of the constitution of 1983 permitting legislative
action for venue in third-party practice cases prompted the
enactment of 0.C.G.A. § 9-10-34. The statute followed prior case
law so closely, however, that recent cases are indistinguishable
from those decided before the statute’s effective date.

Choice of venue is a tactical decision in multidefendant cases.
Selecting the forum is part of the process of sound legal
representation. The options available to plaintiffs’ attorneys are
limited significantly by the constitution’s venue provisions, the
statutory rules, and the court interpretations discussed here.
Social changes such as improved transportation may be reflected
in the third-party practice venue provision of the constitution of
1983 and the passage of 0.C.G.A. § 9-10-34 in 1984, but neither
these changes nor the earlier CPA appear, from the cases
discussed in this Note, to have had significant impact upon
Georgia’s venue rules in multidefendant cases.

Richard H. Barbe

253. Register v. Stone’s Indep. Qil Distrib., 227 Ga. 123, 179 S.E.2d 68 (1971).
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