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IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA FILED IN OFFICE

MICHAEL MACKE, Y Dec 03200 G-
» )

Plaintiff, %E o GOty COURE

\2 )( Civil Action No. 2008-CV-158015

CADILLAC JACK INC., SMART GAMES
GROUP CORP., EUGENE CHAYEVSKY, X

OLEG BOYKO, AND ZIONS FIRST X
NATIONAL BANK X

X(
Defendants. )

ORDER ON MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT

On November 20, 2012, counsel appeared before the Court to present oral argument on
Defendant Zions First National Bank’s (“Zions”) Motion for Judgment Notwithstanding the
Verdict. Upon consideration of the argument of the parties and the record in this case, the Court
finds as follows:

This matter came before the Court for jury trial on Tuesday, September 25, 2012.
Following two days of evidence, the jury returned a verdict late in the afternoon on Wednesday,
September 26, 2012, unanimously finding that Plaintiff Michael Macke (“Mr. Macke”) was
entitled to recover $1,121,857.00 in compensatory damages on his claim against Zions for
wrongful foreclosure and $87,287.00 in attorneys’ fees and expenses of litigation pursuant to
O.C.G.A. § 13-6-11.

At trial, at the close of the evidence Zions moved for a directed verdict in its favor. The
Court denied Zions’ motion and entered the jury’s verdict on November 20, 2012. Now, Zions
moves the Court to set aside the verdict on Mr. Macke’s claim for attorneys’ fees pursuant to
0O.C.G.A. § 13-6-11. Zions argues that Mr. Macke failed to provide any evidence to support his

allegations that Zions acted in bad faith, was stubbornly litigious, or caused him unnecessary



trouble or expense, as is necessary to support his claim for attorney fees under O.C.G.A. § 13-6-
11. For the reasons set forth below, the Court hereby DENIES Zions’ motion.

“A motion pursuant to O.C.G.A. § 9-11-50(b) for judgment notwithstanding the verdict
may be granted only when, without weighing the credibility of the evidence, there can be but one
reasonable conclusion as to the proper judgment; where there is conflicting evidence, or there is
insufficient evidence to make a ‘one-way’ verdict proper, judgment notwithstanding the verdict

should not be awarded.” Fertility Technology Resources, Inc. v. Lifetek Medical, Inc., 282

Ga.App. 148 (2006). “In considering a motion [for judgment notwithstanding the verdict], the
court must view the evidence in the light most favorable to the party who secured the jury

verdict.” Mills v. Norfolk Southern Ry. Co., 242 Ga.App. 324 (1999).

Zions contends that the evidence presented by Mr. Macke at trial was insufficient for a
finding ofbad faith or a finding that no bona fide controversy existed between the parties to
justify the jury’s award of attorneys’ fees.

“A plaintiff is entitled to recover attorney fees under OCGA § 13-6-11 only if he can
establish that the defendant has acted in bad faith in the underlying transaction. Therefore, the
element of bad faith relates to the defendant's conduct in entering into the contract or pertains to
the transaction and dealings out of which the cause of action arose, not to the defendant's conduct
after the cause of action arose. Even slight evidence of bad faith can be enough to create an issue

for the jury.” Fertility Technology Resources, 282 Ga.App. at 153.

Thus, if there was even slight evidence of bad faith in the underlying transaction on the
part of Zions, this Court should uphold the jury’s verdict on the issue of attorneys’ fees. At trial,
(1) Mr. Macke testified that he told Zions that he needed time to cure. (2) An email from the loan

officer was admitted which indicated that he knew of the right to cure. (3) Several months later,
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Zions sent Mr. Macke another notice giving him an opportunity to cure the default. Clearly,
there was some slight evidence of bad faith in Zions’ refusal to provide a cure period in the
default process.

The Court finds that this evidence was sufficient to authorize the jury to conclude that
Zions acted in bad faith in the dealings out of which the cause of action arose. Accordingly, the
Court finds no basis to set aside the jury’s award of attorneys’ fees under O.C.G.A. § 13-6-11.

SO ORDERED this 3™ day of December, 2012.

e e S

Uy,
ELIZABETH E. LONG, SENIOR JUDGE

(L/_ Superior Court of Fulton County
@Atlanta Judicial Circuit

Copies to: >
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Attorneys for Plaintiff

G. Brian Raley, Esq,
Kathryn E. Thomson, Esq.
Raley & Sandifer, PC
2650 Resurgens Plaza

945 East Paces Ferry Road
Atlanta, Georgia 30326

bralev(@raleysandifet.com

kthomson@traleysandifer.com
404-995-9000

Attorneys for Defendant Zions First National Bank
Eric Jon Taylor, Esq.

Eric W. Anderson, Esq.

Donya Mir Byrnside, Esq.

Parker Hudson Rainer & Dobbs LLP
1500 Marquis Two Tower

285 Peachtree Center Avenue, N.E.
Atlanta, GA 30303

etavlor@phrd.com
eanderson@phrd.com
dbyrnside@phrd.com

404-523-5300
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