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plies with his “client’s wishes, he should not be surprised that his
client no longer desires his services.”®* If the client chooses to end
the relationship, the lawyer is ethically obligated to withdraw. The
Willy court, like the Herbster court, viewed the standard as being
“the same for an in-house attorney.”¢?
The following is the heart of the Willy court’s opinion on this
issue:
There is a well-established standard for professional conduct
when an attorney finds himself in the situation as described by
the plaintiff. Therefore, this Court does not believe that it is
necessary or proper to extend the Hauck public policy excep-
tion and does not find a cause of action for termination of an
attorney’s services to be within the exception to employment-
at-will adopted by the Texas Supreme Court.®®

“Therefore” is the key word. Exactly why should the fact that
the profession’s ethical code may forbid lawyers to behave illegally,
and require lawyers to withdraw when their clients fire them for
refusing to behave illegally, exclude lawyers from the class of em-
ployees protected by a state’s retaliatory discharge remedies? Per-
haps it is a virtue of the Willy opinion that it failed to answer that
question in substantially less space than the Herbster court took to
fail to answer the same question.

IITI. OtHeEr RicHTS OF DISCHARGED LAWYERS

A brief discussion of the rights of former clients and their former
lawyers in other contexts will enrich our evaluation of the Herbster
and Willy opinions. Long before recognition of the claim of retalia-
tory discharge, the law gave a client’s employed or retained lawyer
certain important rights after the end of the professional relation-
ship. These rights, uncontroversial for the most part, enable the
lawyer to say and do things otherwise inconsistent with the law-
yer’s traditional loyalty and confidentiality burdens and are at
times highly antagonistic to the former client’s interests. As such,
the rights bear on our inquiry. The policies they promote and the
risks they tolerate reappear when lawyers attempt to bring claims
for retaliatory discharge. Our tolerance for these risks and policies
in one context should enlighten our treatment of them in the
other.

61. Id.
62. Id.
63. Id.
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A lawyer has two broad post-termination interests. They are the
rights to receive earned but unpaid fees and to protect himself
against charges of wrongdoing arising out of the former representa-
tion.®* These interests can arise in many contexts. Rule 1.6(b)(2) of
the Model Rules of Professional Conduct envisions virtually all
contexts by giving lawyers authority to reveal a client’s confidences
in the following instances:

to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to re-
spond to allegations in any proceeding concerning the lawyer’s
representation of the client.®®

The Rule has been invoked whether the lawyer’s dispute is with
the client,®® a third party,®” or the state.®® It can be used to re-
spond to a charge of malpractice®® or to a third person’s allegation
that a lawyer is responsible for the actionable conduct of his for-
mer client because the lawyer advised, assisted in, or failed to pre-
vent the conduct.” It can be used in defense of such claims or in
an effort to avoid being sued in the first place.” It can be used to
defend or avoid criminal charges.” It has been read to allow a law-
yer to warn a person who may be injured by anticipated client
wrongdoing for which the lawyer could reasonably expect to be
sued if he gives no warning.” In short, the exception the rule cre-
ates to the ordinary duties of confidentiality and loyalty is about
as broad as any person could reasonably desire in order to advance

64. Both interests are reflected in the MoDEL CODE OF PROFESSIONAL RESPONSIBILITY
DR 4-101(C)(4)(1988) and the MopEL RULES oF ProrEssioNAL ConpucT Rule 1.6(b)(2)
(1988). See generally C. WoLFrAM, MoDERN LecaL EtHics 307—11 (1986) [hereinafter
C. WoLFRAM].

65. MopeL. RuLes oF Proressionar. Conpuct Rule 1.6(b)(2).

66. C. WoLFRAM, supra note 64, at 307—08.

67. Meyerhofer v. Empire Fire & Marine Ins. Co., 497 F.2d 1190 (2d Cir. 1974), cert.
denied, 419 U.S. 998 (1974).

68. In re Friend, 411 F. Supp. 776 (S.D.N.Y. 1975).

£9. Finger Lakes Plumbing & Heating, Inc. v. O’Dell, 101 A.D.2d 1008, 476 N.Y.S.2d
670 (4th Dep’t 1984).

70. Teamsters Local 282 Pension Trust Fund v. Angelos, 762 F.2d 522 (7th Cir.
1985). See generally Gillers, Ethics That Bite: Lawyers’ Liability to Third Parties, 13
LrticATION 8 (1987).

71. C. WoLFRAM, supra note 64, at 307—11.

72. Friend, 411 F. Supp. at 777 (S.D.N.Y. 1975).

73. 1 G. Hazarp & W, HobEes, THE Law oF LAWYERING: A HANDBOOK ON THE MODEL
RuLes oF ProressioNaL Conpuct 100—02 (1987).
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and protect her own interests despite the conflicting interests of
others, former clients included.

This exception to the lawyer’s traditional loyalty duty is rou-
tinely, but inadequately, justified by reference to the law of
agency.™ An agent, including a lawyer, ceases to owe loyalty, which
includes keeping secrets, to his principal if the principal has done
something to forfeit the agent’s loyalty and silence will harm the
agent.”™ This justification was the original understanding and it
seems intuitively fair. But Rule 1.6(b)(2) has gone beyond the orig-
inal understanding; it can no longer seek to find respectability
there.

Under authority of the Model Rules, the client who has done
nothing blameworthy may nevertheless forfeit his right to counsel’s
loyalty. The lawyer’s need, not the client’s behavior, is the critical,
if not an entirely sufficient, determinant of the right to act and
speak in a way that may harm the former client. For example, a
former client whose secrets will help extricate a lawyer from a
criminal or civil charge may be forced to endure revelation of his
secrets if the charge against the lawyer is “based upon conduct in
which the client was involved.””® It does not seem to matter
whether the lawyer was representing the client with regard to the
particular conduct — she may have learned the information from
the client or another in connection with a subsequent discrete rep-
resentation of the client — so long as the client “was involved” in
some way in the conduct under scrutiny. Also, if the lawyer had
represented the client with regard to the scrutinized conduct, it
does not seem to matter whether the client did, or is being charged
with doing, anything blameworthy.

The authority conferred by rules like Rule 1.6(b)(2) can be criti-
cized for putting the interests of the lawyer ahead of those of the
client virtually whenever the two clash. This resolution stands in
marked contrast to a deep preference, enforced by a broad duty of
confidentiality, when the interests of the client run up against the
interests of anyone else in the world.” Although miscellaneous au-
thorities of varying scope do permit deference to third parties or to

74. MopeL RuLes or ProressioNaL ConpucT Rule 1.6, (Proposed Final Draft, May
1981), reprinted in ‘T. MorcaN & R. RoTunpa, PROBLEMS AND MATERIALS ON PROFES-
SIONAL RESPONSIBILITY 180—84 (1983).

75. Id.

76. MopeL RuLEs oF ProressioNar Conpuct Rule 1.6(b)(2).

77. See generally Gillers, What We Talked About When We Talked About Ethics:
A Critical View of the Model Rules, 46 Onio St. L.J. 243, 256, 260 (1985).
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the system of justice generally over the interests of the client, all
are narrower than the priorities that lawyers have bestowed on
themselves.”®

These priorities can be defended as essential to the smooth and
proper operation of the legal system, one postulate of which is the
right of persons confronting the complexities of the law to knowl-
edgeable champions of their interests, grand or parochial. Rules
like Rule 1.6(b)(2) discourage self-conscious representation by as-
suring lawyers that they will not find themselves bushwacked and
defenseless victims of misplaced devotion to clients. Stated an-
other way: If lawyers come to believe that well-intentioned, hard-
fought representation is fraught with the risk of civil or criminal
liability because surviving duties to former clients may prevent
them from introducing the best evidence of the lawyer’s best de-
fense, we might expect greater attention to self-protection during
the representation and a reluctance either to accept certain kinds
of matters or to pursue them as inventively.”

Our inquiry does not require us to choose whether lawyers have
allotted themselves too much, too little, or just the right amount of
post-termination authority when their own and their former cli-
ents’ interests conflict. We need only identify the breadth of the
authority actually assumed, a measure that should help us evaluate
the reasons why lawyers should or should not share with all other
employees the right to sue for retaliatory discharge.

IV. HerasTeEr AND WiLrLy CRITICIZED

According to Herbster, lawyers cannot bring retaliatory dis-
charge claims because there is a close relationship between lawyers
and clients; lawyers have confidential client information; lawyers
have broad authority to act for clients; lawyers are fiduciaries to-
ward their clients; clients have traditionally enjoyed the right to
fire their lawyers for any or no reason; and clients have exclusive
control of their litigations even to the point of dismissing them
over their lawyer’s objections.®® In the court’s view, these facts
demonstrated a mutual trust between lawyers and clients, put law-
yers in a “unique position . . . in our society,” and gave lawyers a

78. Id. at 262-—64, 266—72.

79. See, e.g., Brown v. Donco Enterprises, Inc., 783 F.2d 644 (6th Cir. 1986) (attor-
neys were held not liable for client’s violation of antitrust laws when plaintiff did not
show active policy decisionmaking by the attorneys which directly caused the client to
violate antitrust laws).

80. See supra text accompanying notes 39—51.
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“mutuality of choice” that most employees do not enjoy.?* Because
these attributes and characteristics of the professional relationship
are “so important,” and because use of the retaliatory discharge
tort to protect lawyers “would have a serious impact on that rela-
tionship,” the “expansion of the [at will] exception” to lawyers was
rejected.5?

For the Willy court, it seemed to suffice that the profession’s
ethical code described a standard for a lawyer’s permissive or
mandatory withdrawal from representation.®® In light of that stan-
dard, it was not ‘“necessary or proper” to “extend the . . . public
policy exception” to the employment-at-will rule.®

As Professor Daniel Reynolds has demonstrated, “[c]ases such as
Willy and Herbster are painfully easy to criticize.”®® It would
hardly justify another article to do so. We might appreciate, if not
applaud, the judges’ alarm over the idea that clients should be
made to pay for doing what the law has assumed clients have an
absolute right to do: fire their lawyers. And although neither plain-
tiff asked the courts to force the clients to continue an employ-
ment relationship with lawyers who were now suing them,®® award-
ing former counsel a judgment because of the events leading to
their dismissal can appear much the same thing. Certainly, this
remedy would tend to discourage the client from exercising his
freedom to fire his lawyer.

But so what? The fact that the exercise of a right carries a price
does not mean that the price is unacceptable. Even today the right
to fire a lawyer may carry a price we readily accept. A lawyer im-
properly fired is entitled to a fee for work performed even though
the client may wind up paying both the discharged lawyer and the
new lawyer more than the same service would have cost had one
lawyer performed it all.?” A retaliatory discharge similarly imposes
a price on the exercise of what was once an unfettered right. A

81. Herbster v. North Am. Co. for Life & Health Ins., 150 Ill. App. 3d 21, 2930,
501 N.E.2d 343, 348 (1986).

82. Id. at 30, 501 N.E.2d at 348,

83. Willy v. Coastal Corp., 647 F. Supp. 116, 118 (S.D. Tex. 19886).

84. Id.

85. Reynolds, Wrongful Discharge of Employed Counsel, 1 Gro. J. LEGAL ETHics
553, 565 (1988). See also Feliu, Discharge of Professional Employees: Protecting
Against Dismissal For Acts Within A Professional Code Of Ethics, 11 CoLuM. Hum.
Rrs. L. Rev. 149 (1979—80).

86. Review of the briefs in Herbster and the complaint in Willy reveals that each
plaintiff sought money damages.

87. C. WoLFRAM, supra note 64, 546 n.51.
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dramatic example of that price was recently provided when two
former vice presidents of Ashland Oil, Inc. persuaded a federal jury
to award them sixty-eight million dollars in damages in a wrongful
discharge case. They claimed to have been fired after they raised
questions, internally and before the Ashland board, concerning il-
legal payments to foreign officials. The judgment included two mil-
lion dollars in punitive damages and approximately twenty-two
million dollars in compensatory damages which were tripled under
the Racketeer Influenced Corrupt Organization Act.®® That judg-
ment is a rather daunting limitation on Ashland’s right to fire its
officers. The question, very simply, is not whether recognition of
the claim will interfere with a right. The question is whether the
interference is justified.

Allowing employed lawyers a retaliatory discharge claim also
raises the specter that the ensuing action will lead to revelation of
client confidences. But the possibility that client confidences will
be revealed is not new. Client confidences are always at risk when
lawyers and clients part ways or third parties come between
them.®® Furthermore, if the lawyer really was asked to act illegally
or really was fired for carrying out her duties or raising questions
about illegal acts, much or all of the communications that stand to
be revealed may not, in any event, be entitled to protection be-
cause they would not have been learned in a legitimate client-law-
yer relationship,®®

Both Herbster and Willy emphasized the lawyer’s ability or duty
to withdraw. I find that emphasis the most disturbing part of their
rationales. It is disturbing because the ability to leave the employ-
ment is equally true of all other retaliatory discharge plaintiffs and
because it cavalierly ignores the burden of plaintiffs’ argument,
which is that withdrawal for a single-client lawyer, especially one
in mid-career, may be tantamount to professional banishment.

A prime purpose of wrongful discharge doctrine is to enable em-
ployees to resist encouragement toward certain kinds of behavior,
including illegal behavior, or to enable them to act in ways that
advance important public policies.® It achieves, or seeks to

88. Gerth, $69 Million Award in Ashland Case, N. Y. Times, June 14, 1988, at D5,
col. 3. Ashland subsequently agreed to pay $25 million in settlement. Wartzman, Ash-
land to Pay 2 Fired Officials $25 Million, Wall St. J., August 25, 1988, at 2, col. 2.

89. See supra text accompanying notes 59—62, 66—73.

90. In re Grand Jury Subpoena Duces Tecum (Marc Rich & Co. A.G.), 731 F.2d
1032, 1038 (2d Cir. 1984).

91. Protecting At Will Employees, supra note 7, at 1822—23.
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achieve, that purpose by providing a remedy for those who suffer a
loss when they either resist or act. The Willy and Herbster lawyers
did not lose because the policies they intended to uphold were
deemed insufficiently important to receive protection from the
common law. They lost because the suffering of lawyers was
deemed beneath recognition given their authority or duty to with-
draw. Maybe, indeed, there are good reasons to sacrifice lawyers on
this altar, but neither court gave those reasons while each pur-
ported to do so.

V. ARk HERBSTER AND WLy RigHT FOR OTHER REASONS?

The fact that the Herbster and Willy courts gave no good reason
for their results does not mean they are wrong. There may be other
reasons to refuse to recognize retaliatory discharge claims when
lawyers bring them. For example, there is the risk that lawyers will
threaten to bring baseless claims unless clients do as they say.
There is the risk that lawyers who are fired for good reasons will
bring wrongful discharge claims in hopes of persuading a jury to
believe that they were fired for bad reasons. Lawyers may threaten
to reveal confidential information unless the client agrees to settle.
A scheming mind could no doubt think of other ways to leverage
the right to sue into unfair advantage.

But do these risks justify denying lawyers the right to sue for
wrongful discharge? Surely, not. First, they prove too much. To
allow them to be decisive would likely require eliminating rights
lawyers have to sue clients in other contexts — for fees®? or for
discrimination based on age or sex, for instance.?®* Whenever we
create a right, we create a power to abuse it. Yet, when else have
we carved out exceptions to rights enjoyed by all and deny them to
lawyers whose clients have wronged them?

We must also measure the likelihood of the abuse occurring. The
identified risks ought not foreclose wrongful discharge actions by
all lawyers unless we have good reason to believe that enough will
attempt to abuse them. We have no such evidence. At worst, law-
yers will be no more base than the rest of humankind. We may
hope they will be better. Whatever the risks, we should consider
methods of reducing them less extreme than exclusion. Protective
orders can seal records containing client confidences. The fact that

92, See supra text accompanying notes 64—79.
93. Hull v. Celanese Corp., 518 F.2d 568 (2d Cir. 1975) (sexual discrimination);
Breckinridge v. Bristol-Myers Co., 624 F. Supp. 79 (S.D. Ind. 1985) (age bias).
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a lawyer may be able to show a need fo use client confidences to
prove wrongful discharge does not mean he or she is therefore free
to publish those confidences in The Daily Tabloid. Tort remedies
may protect against gratuitous revelation.” Sanctions can punish
baseless allegations of wrongful discharge.

Lastly, on this point, we should be conscious of the practical
constraints on lawyers who would make themselves wrongful dis-
charge plaintiffs. They will usually have to hire counsel. By suing,
they too go public, an act that may reduce their prospects of future
employment. Their action may invite countercharges of incompe-
tency as the true reason for termination.®® They will likely be less
well-funded and less able to sustain a war of attrition than their
former employers. If the worry is about a rash of strike suits, it
seems unfounded.

Another kind of reason to refuse in-house counsel the status of
wrongful discharge plaintiff is that we would then have to extend
the status to other lawyers or explain why we will not. To take
several examples, would the right to sue apply to an outside firm
for whom the company’s business was a significant or major part of
its work? To a law firm associate? To any lawyer?

The wrongful discharge claim in part springs from a recognition
of economic dependency. It relieves the plaintiff from carrying the
entire cost of compliance with important public policies. I say “en-
tire” because even victory carries a price — in dollars, in uncer-
tainty, in career interruption. It would therefore be appropriate to
limit the claim to lawyers in clear dependency positions. That
would at least include lawyers employed by a single client.

Whether we include or exclude law firm associates and law firms
dominated by a single client are issues that common law elabora-
tion can answer over time. There are reasons to exclude them:
firms can protect themselves through diversification that avoids
dependency whereas an employed lawyer, by definition, has one
client; a law firm may be an associate’s only “client” in a sense, but
the firm will generally have several or many partners to whom an
associate can turn if pressed. The firm’s own multiclient base bol-
sters its independence and reduces the likelihood that the associate
will be pressed.

94. Note, Breach of Confidence: An Emerging Tort, 82 CoLuM. L. REv. 1426 (1982).

95. The Willy defendants filed two counterclaims. One charged Willy with using the
company’s resources to practice law for others and the other alleged revelation of com-
pany confidences. Answer and Counterclaims, Willy v. Coastal Corp., Civ. Action No.
H-85-6947 (S.D. Tex. 1985).
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V1. A BROADER PERSPECTIVE

The problem may be that the Willy and Herbster courts are
working with the wrong model, a nineteenth and early twentieth-
century model of a private practitioner counseling an individual
client: something out of a Daumier print. To be sure, the “client”
may only be the representative of the true client, the president of a
company for instance. Still, the model has managed to persevere:
the lawyer as independent dispenser of advice about the law, a free
agent of the client before the law. This traditional model, which
might defensibly invoke withdrawal as the remedy of preference,
does not neatly accommodate the dependent circumstances of the
employed lawyer.

For a profession so sensitive to risks of conflict of interest in
other contexts, it should be easy to understand the conflicts that
may encumber a lawyer whose boss -— the person whose decisions
will determine the course of the lawyer’s career — is an agent,
often a lay agent, of the lawyer’s client. Recognizing these threats
to professional independence, some nations forbid lawyers to work
as the salaried employees of corporations.®® American jurisdictions
allow it. But they do precious little to protect lawyer employees
from improper influences and excruciating choices, except to offer
the same short menu of options available to the truly indepen-
dently retained law firm. Those options, traditionally adequate, are
plainly insufficient for employed counsel. Refusal of the Willy and
Herbster courts to recognize this insufficiency reflected the profes-
sion’s instinctive reluctance to move beyond the traditional client-
lawyer model and, most immediately, prevented those courts from
pausing to rethink the employed lawyer’s status.

Willy and Herbster have implications more far-reaching than
denial of the claims before them. When placed alongside the anti-
whistle-blowing mandate of Model Rule 1.13°7 and the narrow au-
thority of Rule 1.6(b)(1) to report only those future crimes “likely
to result in imminent death or substantial bodily harm,” an au-

96. Le, The French Legal Profession: A Prisoner of Its Glorious Past?, 15 CORNELL
InT’L LJ. 63, 81 (1982) (“An avocat cannot be employed by a non-avocat, whether the
non-avocat is a corporation or an individual. The keeping of in-house counsel, there-
fore, is impossible in France unless the avocat renounces his membership in the Bar.”).
See also Perillo, The Legal Profession of Italy, 18 J. LecaL Ep. 274, 280—81 (1966).

97. MopEL RuULEs oF ProressioNAL ConpucT Rule 1.13(¢). See generally Gillers,
Model Rule 1.13(c) Gives the Wrong Answer to the Question of Corporate Counsel
Disclosure, 1 Geo. J. LEcaL EtHics 289 (1987).
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thority that excludes virtually all corporate crimes,®® the decisions
in Willy and Herbster make prevention or detection of corporate
wrongdoing more difficult. The decisions also make it easier for
corporate officers to use lawyers improperly at a time when corpo-
rate misbehavior seems irrepressible and when the number of law-
yers going to work in house is accelerating.®®

Fortune magazine studied the incidence of corporate crime in
the 1970s. It focused on bribery, criminal fraud, illegal political
contributions, tax evasion, and criminal antitrust violations such as
price-fixing and bid-rigging. Only domestic crime was studied.
Eleven percent of the 1043 corporations surveyed were involved
“in at least one major delinquency. ... Some companies have been
multiple offenders.”*°°

This sort of thing did not stop in 1980 either. More recent news
stories have told of Hertz Corporation’s fraud against its custom-
ers,’® E.F. Hutton’s multi-million dollar check-kiting scheme,!%*
and Beech-Nut’s effort to pass off sugar water as children’s apple
juice.1%?

Granting employed counsel the right to sue for retaliatory dis-
charge will not supply heavy artillery against corporate misdeeds,
but it could make a dent. Many things cannot get done in this
world without the help of lawyers and that certainly includes so-
phisticated financial crimes. But I do not want to rest my argu-
ment for giving in-house lawyers the same rights as Ashland Oil’s
vice presidents on the prediction that doing so will reduce corpo-
rate crime. This point is important, but perhaps insufficient. 1
want to rest my argument on something else, something quite sim-
ple: decency and symmetry.

Our approximate knowledge of the scope of corporate wrongdo-
ing, and the fact of increased in-house employment, ought to cause

98. MopeL RuLes or ProFessioNAL ConpucT Rule 1.6(b)(1).

99. A New Corporate Powerhouse: The Legal Department, Bus. Wk., Apr. 9, 1984
at 66,

100. Ross, How Lawless Are Big Companies?, FORTUNE, Dec. 1, 1980, at 57. “In all,
188 citations are listed covering 163 separate offenses — 98 antitrust violations; 28
cases of kickbacks, bribery or illegal rebates; 21 instances of illegal political contribu-
tions; 11 cases of fraud; and five cases of tax evasion.” Id.

101. Levine, Hertz Concedes It Overcharged for Car Repairs, N.Y. Times, Jan. 26,
1988 at Al, col. 2.

102, Nash, E.F. Hutton Guilty in Bank Fraud; Penalties Could Top 310 Million,
N.Y. Times, May 3, 1985, at Al, col. 2.

103. Buder, Two Former Executives of Beech-Nut Guilty in Phony Juice Case,
N.Y. Times, Feb. 18, 1988, at Al, col. 6. See also M. MinTz, AT ANY CosT: CORPORATE
GREED, WOMEN, AND THE DALKON SHIELD 210—27 (1985) (destruction of documents).
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us to reflect on how many other employed lawyers may have been,
or yet may come to be, caught in the vise between their employer’s
wishes and their profession’s ethics. By and large, the same judges
who enforce the Model Code and the Model Rules ultimately
shape tort law. We might reasonably expect them to be as quick to
protect the Willys and Herbsters as they would be to sanction
them if, instead of balking, these lawyers yielded to a superior’s
improper command.

VII. A BeTTER SOLUTION

I want to suggest what may at first appear contradictory. The
claim the Herbster and Willy courts rejected is, after all and
standing alone, a poor solution to the dilemma of the employed
lawyer who is instructed to behave improperly. For several reasons,
some already mentioned, a persuasive argument that these courts
erred would provide but slim protection for in-house counsel.

Most obviously, lawyers could not assert a retaliatory discharge
claim in jurisdictions that do not recognize them for anyone else at
all or in the same circumstances. Furthermore, a claim is just a
claim. Like all litigation, serious impediments will usually attend
its assertion. The defendant will be better funded. The plaintiff
will have to bear the costs of litigation at a time of financial exi-
gency. Bringing the action announces the alleged terms of depar-
ture and may reduce the prospect of new employment.'** The de-
fendant, in need of a legitimate motive, can be expected to allege
and try to prove incompetence as the “true” reason plaintiff was
fired. The plaintiff will have to counter that charge while estab-
lishing her own claim. There may be a counterclaim for malprac-
tice or violation of some other duty. The litigation will demand
time, which a new employer, if there is one, may be reluctant to
allow. The plaintiff and her family may have to live with uncer-
tainties and costs for years.

The trouble with a retaliatory discharge claim is that it is a par-
tial solution to a problem that has already happened. It is an au-
topsy when preventive medicine should be preferred. If it is possi-
ble, we need a way to avoid the schism in the first place, a way to
enable a lawyer to just say no without fear for her professional
future.

Corporations do not have an absolute right to hire lawyers. In

104. Others may respect a principled lawyer, but be reluctant to hire one.
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fact, they are generally forbidden to do so if they plan to sell the
lawyer’s services to others.’®® With good reason, our conflicts
avoidance antennae and our unauthorized practice rules make an
exception when the employing corporation is also the client.’*® But
the fact that we have decided to take risks which other nations
reject does not mean we cannot hedge our bets. One way to do that
is suggested by Model Rule 5.1(a) and (b),!°” which mandates pro-
phylactic measures to guard against the occurrence of unethical
conduct, and Model Rule 5.2(b),°® which allows subordinate law-
yers a defense if they comply with a superior’s reasonable resolu-
tion of an ethical dilemma. Mutatis mutandis, the idea can be
transported. Here’s how.

Corporations can employ lawyers to counsel and represent them,
but they must protect these employees from the fates that alleg-
edly befell Herbster and Willy. They must do so by ensuring that
when a lawyer is presented with an order that the lawyer deems
unethical, he can have his qualms resolved internaily and without
recrimination. The resolution must come from an Ethics Resolu-
tion Committee (ERC) composed of other company lawyers, but
the committee must not include the person who gave the chal-
lenged order. The ERC must respond to the request in writing and
keep records in the event of later inquiry. Small companies can use
an ERC composed of outside counsel. Even big companies might
wish to use outside counsel to ensure maximum objectivity. Just as
a lawyer who accedes to “a supervisory lawyer’s reasonable resolu-
tion of an arguable question of professional duty”*®® has a defense
to a charge of unethical conduct if the supervisor proves wrong, a
like defense would shield the lawyer who gets the ERC’s written

105. See, e.g., N.Y. Jup. Law § 495 (McKinney 1983) (forbidding corporations to
practice law for profit).

106. See C. WOLFRAM, supra note 64, at 736—38.

107. Model Rule 5.1(a) and (b) states:

(a) A partner in a law firm shall make reasonable efforts to ensure that
the firm has in effect measures giving reasonable assurance that all law-
yers in the firm conform to the Rules of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall
make reasonable efforts to ensure that the other lawyer conforms to the
Rules of Professional Conduct.

MopeL RuLks oF ProressioNaL Conbuct Rule 5.1(a), (b).

108. “A subordinate lawyer does not violate the Rules of Professional Conduct if
that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an
arguable question of professional duty.” MobeL RULES oF PrRorEssioNAL, CoNDucT Rule
5.2(h).

108, Id.
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clearance.

If these committees work honestly, as we should expect they will,
rarely will a distressed lawyer conclude that a particular resolution
was unreasonable, thereby denying him the needed shield. But if
he does so conclude, the better part of wisdom would seem to be
for the company to allow him his qualms, if possible, or to get an
outside opinion. If the company does not want to accommodate the
lawyer’s different view, the issue is drawn. The company may fire
the lawyer for insubordination at its peril. If in the subsequent re-
taliatory discharge claim the court finds the ERC’s resolution un-
reasonable, the lawyer is vindicated, and his claim prevails. To
compensate the lawyer adequately, damages should include lost in-
come, counsel fees, and all incidental expenses ranging from loss of
a home to the cost of a job search. If, however, the court finds the
resolution correct or at least reasonable, the lawyer is out in the
cold.

Companies that fail to create an ERC or that discharge a lawyer
who raises an ethical problem without affording him an opportu-
nity to obfain the ERC’s opinion are also subject to a retaliatory
discharge claim. But under these different circumstances, the law-
yer wins if the court finds that the lawyer’s ethical qualms were
reasonable, even if wrong. The company’s failure to provide the
mandated ERC review would give the lawyer the benefit of the
doubt. Compensatory damages and counsel fees should be awarded
still, but punitive damages should be allowed as well because the
company lacked ERC access.

I do not pretend that these preventive measures will offer a per-
fect solution. They might well have avoided Willy’s and Herbster’s
dilemmas, however, and the inevitable similar quandaries of other
lawyers. They are not expensive to institute or maintain. And they
will yield the collateral benefit of raising lawyers’ overall knowl-
edge about the rules that govern their behavior. If a matter can be
resolved in the ERC, as nearly all should be, it certainly will be
preferable to retaliatory discharge litigation and far fairer than the
imaginary remedies envisioned by the Willy and Herbster courts.
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