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SETTLEMENT SUCCESS AND SAFETY: TWO
CRISIS POINTS®

Luke Andrews™

In litigation, as in life, there is a recurring temptation to relax too
soon—to let up or lower one’s guard before the mission is
accomplished. The temptation takes two especially dangerous forms
during settlement negotiations. Failing to keep the pressure on at these
two key crisis points can cost you and your clients money—or worse.

The first crisis point is the moment when you realize a deal is
probably imminent. You’ve been arguing with the other side for hours
(or months or years), but now they seem to be cooperating, and the
distance between your position and theirs has grown so small that it
seems wasteful to keep fighting. You figure it’s time to split the
difference and be done with it. But no—this is the time to heed Chris
Voss’s admonition in the best negotiations book out there:

The art of closing a deal is staying focused to the very end. There
are crucial points at the finale when you must draw on your mental
discipline. Don’t think about what time the last flight leaves, or
what it would be like to get home early and play golf. Do not let
your mind wander. Remain focused.!

* Originally published on the Georgia State University Law Review Blog (Feb. 3, 2023).

** L uke Andrews is a trial lawyer focused on business litigation and plaintiffs’ civil rights. After
earning his B.A. in Russian Language and Literature from Dartmouth College and J.D. from Emory
University School of Law, he practiced for almost 20 years with Jones Day before joining Poole Huffman
LLC. Some of his most recent accomplishments include winning a jury verdict under the Georgia
Whistleblower Act for a wrongly suspended firefighter in Miner v. College Park, No. 2019CV318599 in
the Superior Court of Fulton County; obtaining the disqualification of a major global law firm and an
order quashing international subpoenas in In re Application of VUZ-Bank JSC for an Order Pursuant to
28 U.S.C. §1782, No. 1:21-MI-00078 in the United States District Court for the Northern District of
Georgia; and successfully moving to quash a discovery subpoena seeking to evade the attorney-client
privilege between the Atlanta Legal Aid Society and its clients.

The views expressed herein are those of the author and do not reflect any policy or position of his firm.
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Of course, maintaining focus is harder than it sounds. Here are some
practical tips to keep your side sharp in the final stages of negotiation
and extract every last possible concession from the other side.

e Move slowly. Don’t rush your decisions. Avoid all
artificial time pressures and deadlines. Never be
afraid to take a break or call it a day and pick things
up later.

e To keep things slow, have a final decision-maker
who’s not in the room and not readily reachable.
(This is often not permitted in mediations, but
otherwise, it’s a very useful arrangement.)

e If possible, have a designated “tire-kicker” on your
team—someone whose job is to be skeptical and
resistant to making a deal. (It’s best if this is the
person’s natural bent anyway.) Consider giving that
person total veto power. In one of my negotiations,
my naysaying colleague got us a deal 20% better than
the rest of the team was willing to take, simply by
saying “no” at a critical time.

e Find ways to minimize ancillary incentives and fears
that make you too eager to cut a deal. It’s essential to
negotiate from a place of strength, which means not
needing or wanting the deal too much. But it’s hard
not to want the deal when the alternative is pulling
three straight all-nighters on a brief or risking a big
financial loss at trial. Try to have your tire-kicker or
other primary decision-maker be someone who’s
free from such distractions and able to look at things
objectively.

e Look for “outside the box™ concessions that you can
request or offer. Money might be everything, but it’s
not always the only thing. Is there something else that
you or your client wants? Ask for it. Is there
something else that you or your client can offer at
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little or no cost to yourself? Offer it, but only in
exchange for a concession you want from the other
side.

The second crisis point comes when you finally reach what looks
like a deal. You have agreed on the broad terms of your settlement,
and all that’s left is to prepare the final documents. This is danger time.
No matter how badly you want to call it a deal and call it a day, you
must resist that temptation.

Why? Because calling the deal too soon risks overlooking or
missing out on some important point that your side needs. Under
Georgia law, an attorney who accepts a deal by letter or even email,
without making clear that it’s contingent, can bind the client
irrevocably.? If the deal as accepted by the attorney turns out to be
different than the deal the client wanted, and if the client did not
personally authorize its acceptance, then, in the words of one recent
Georgia Court of Appeals case, “[the client’s] recourse is against the
attorney.”” Scary stuff.

The way to avoid the unintentional and premature acceptance of a
deal is to state clearly that the terms you have identified are only an
“agreement in principle” and that there is no final settlement until all
clients have signed off on the completed paperwork. Absent such
explicit caveats, you risk a messy, secondary dispute in the form of a
motion to enforce a settlement agreement.

On the other hand, if you are certain that the terms on the table are
excellent for your side and you know without a doubt that you want to
cinch an agreement on those terms, then avoid all caveats and push the
other side to confirm that they’ve accepted your deal and that it’s final.

In sum, never stop pushing for every penny and every concession
you can think of, and don’t let anyone finalize the deal until you’ve
obtained all you possibly can. Litigation is a contact sport. Protect
yourself at all times, and always keep driving past the finish line.

2. See Progressive Mountain Ins. Co. v. Butler, 875 S.E.2d 422, 424, 426 (Ga. Ct. App. 2022).
3. Id. at424.
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