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sumption in present Code section 14-2-111(b) that shareholders have pre-
emptive rights in acquiring a corporation’s unissued shares.®” However, a
corporation may affirmatively provide for such rights in its articles of in-
corporation.®® Code section 14-2-630(c) sets forth a list of principles to
apply to preemptive rights, unless the articles of incorporation provide
otherwise.®®

Also new is an expansion of the definition of “shares” for purposes of
preemptive rights.?® Under this provision, preemptive rights, if granted,
“apply to all securities that are convertible into or carry a right to acquire
shares subject to preemptive rights.”®! Contrary to this position, the cur-
rent Code provides that “no holder of shares of any class shall have any
preemptive right with respect to shares of any other class which may be
issued or sold by the corporation.”®®

Finally, Code sections 14-2-630(¢) and (f) represent additions to the
Corporation Code®® so that otherwise validly issued shares are not af-
fected by their issuance in violation of preemptive rights.®* Moreover,
they are not subject to cancellation as a result of such action.”® The re-
vised Code also provides a statute of limitations for claims concerning
violations of preemptive rights.?® Under this provision, an action must be
brought within three years of discovering the violation.*” In no event,
however, can an action be commenced more than five years after the issu-
ance in question.®®

87. Compare 0.C.G.A. § 14-2-630(a), (b) (1988 Special Pamphlet) with 0.C.G.A.
§ 14-2-111(b) (Supp. 1988). Under the current law, shareholders’ preemptive rights are
set forth as follows:

Unless otherwise provided by the articles of incorporation, the holders of

shares of any class, other than shares of a preferred or special class, shali,

in the event of the proposed sale by the corporation for cash of authorized

and unissued shares of the same class, have the right to acquire such

shares, as nearly as practicable, in proportion to their holding of shares of

such class.
0.C.G.A. § 14-2-111(b) (Supp. 1988). However, preemptive rights may be denied in the
articles of incorporation. 0.C.G.A. § 14-2-111(a) (Supp. 1988). See also Revision Com-
mittee, supra note 3, at 88.

88. 0.C.G.A. § 14-2-630(a) (1988 Special Pamphlet).

89. 0.C.G.A. § 14-2-630{c) (1988 Special Pamphiet).

90. Compare 0.C.G.A. § 14-2-630(d) (1988 Special Pamphlet) with 0.C.G.A. § 14-2-
111(e) (Supp. 1988). See Revision Committee, supra note 3, at 91.

91. Revision Committee, supra note 3, at 91.

92. 0.C.G.A. § 14-2-111(e) (Supp. 1988).

93. Revision Committee, supra note 3, at 91.

94. 0.C.G.A. § 14-2-630(e) (1988 Special Pamphlet).

95. Revision Committee, supre note 3, at 91.

96. 0.C.G.A. § 14-2-630(f) (1988 Special Pamphlet). The provision is based upon
Section 13 of the Georgia Securities Act of 1933, 0.C.G.A. §§ 10-5-1 to -24 (1982 &
Supp. 1988). Revision Committee, supra note 3, at 91.

97. 0.C.G.A. § 14-2-630(f) (1988 Special Pamphlet).

98. Id.
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In the final portion of Article Six, the two Code sections in Part Four
address distributions to shareholders® and the effect of a failure to sur-
render securities for redemption.’®® Essentially, the “[p]resent rules limit-
ing dividends to earned surplus or current earnings, and limiting distribu-
tions in partial liquidation to capital surplus, thus preserving stated
capital as a ‘fund’ (unless stated capital was reduced by the shareholders)
have been entirely eliminated in the [revised] Code.”?°! The remaining
restrictions on distributions are based upon the traditional equity insol-
vency test as well as a new balance sheet test designed to protect long-
term creditors.!®*

Articles Three, Four, Five, and Six of the new Code basically address
the general provisions of the Corporation Code, the formation of a corpo-
ration, and the structure of a corporation. The discussion of these sec-
tions does not represent an exhaustive analysis of all of the provisions
under the new Code, nor have all of the changes in Georgia corporation
law been addressed. Additional portions of the revised Code concern
shareholders (Article Seven) and officers and directors (Article Eight).
Under Article Seven, the provisions are divided into groups that address
shareholder meetings,’*® shareholder voting,’** voting trusts and agree-
ments,'® and derivative proceedings.!®® Article Eight specifically ad-

99. 0.C.G.A. § 14-2-640 (1988 Special Pamphlet).

100, O.C.G.A. § 14-2-641 (1988 Special Pamphlet).

101. Revision Committee, supra note 3, at 96. See 0.C.G.A. § 14-2-640 (1988 Special
Pamphlet). This provision replaces O.C.G.A. §§ 14-2-90, -91, -92(e), and -154(c) (1982).
Revision Committee, supra note 3, at 96.

102, Revision Committee, supra note 3, at 96. See 0.C.G.A. § 14-2-640(c) (1988 Spe-
cial Pamphlet). Under present law, the equity insolvency test prohibits distributions if
the corporation is insolvent or the distribution would render the corporation insolvent
or unable to meet expected obligations as they arise. 0.C.G.A. §§ 14-2-90(a), -91(a)(1),
and -92(e) (1982). The new balance sheet test essentially requires that a distribution
cannot be made that would cause the corporation’s assets to be less than its total lia-
hilities plus any amount necessary to satisfy shareholders with preferential rights upon
dissolution. Q.C.G.A. § 14-2-640(c)(2) (1988 Special Pamphlet).

103. O.C.G.A. § 14-2-701 (annual meetings); 0.C.G.A. § 14-2-702 (special meetings);
0.C.G.A. § 14-2-703 {court-ordered meetings); 0.C.G.A. § 14-2-704 (action taken with-
out a meeting); O.C.G.A. § 14-2-705 (notice of meetings); 0.C.G.A. § 14-2-706 (waiver
of notice); and 0.C.G.A. § 14-2-707 (shareholder record date) (1988 Special Pamphlet).

104, O.C.G.A. § 14-2-720 (shareholders’ list for shareholders’ meeting); 0.C.G.A. §
14-2-721 (voting entitlement of shares); O.C.G.A. § 14-2-722 (proxies); 0.C.G.A. § 14-2.
723 (shares held by nominees); 0.C.G.A. § 14-2-724 (corporation’s acceptance of votes);
0.C.G.A. § 14-2-725 (quorum and voting requirements for voting groups); 0.C.G.A. §
14-2-726 (action by single and multiple voting groups); 0.C.G.A. § 14-2-727 (providing
for a greater or a lesser quorum or a greater voting requirement in articles of incorpo-
ration or bylaws); O.C.G.A. § 14-2-728 (voting for directors) (1988 Special Pamphlet).

105. O.C.G.A. § 14-2-730 (voting trusts); 0.C.G.A. § 14-2-731 (voting agreements)
(1988 Special Pamphlet).

106, O.C.G.A. § 14-2-740 (definitions); 0.C.G.A. § 14-2-741 (standing requirements);
0.C.G.A. § 14-2-742 (requirement for demand upon corporation to take action);
0.C.G.A. § 14-2-743 (stay of proceedings); 0.C.G.A. § 14-2-744 (dismissal); 0.C.G.A. §
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dresses the board of directors,®” meetings and actions of the board of
directors,'°® standards of conduct,'®® officers,’*® indemnification,'** and
directors’ conflicting interest transactions.!'?

The revised Code’s Article Nine is entirely new to Georgia corporation
law. Under its provisions, the revised Code allows the creation and opera-
tion of statutory close corporations.’*® The revised Code also addresses
the amendment of a corporation’s articles of incorporation!’* and by-

14-2-745 (discontinuance or settlement); 0.C.G.A. § 14-2-746 (payment of expenses);
0.C.G.A. § 14-2-747 (foreign corporations) (1988 Special Pamphlet).

107. 0.C.G.A. § 14-2-801 (requirement for board of directors and extent of author-
ity); 0.C.G.A. § 14-2-802 (qualifications of directors); 0.C.G.A. § 14-2-803 (number
and election of directors); O.C.G.A. § 14-2-804 (election of directors when shares di-
vided into classes or series); 0.C.G.A. § 14-2-805 (terms of directors); 0.C.G.A. § 14-2-
806 (staggered terms of directors); O.C.G.A. § 14-2-807 (director resignation); 0.C.G.A.
§ 14-2-808 (director removal by shareholders); O.C.G.A. § 14-2-809 (section reserved);
0.C.G.A. § 14-2-810 (vacancy on board); O.C.G.A. § 14-2-811 {compensation of direc-
tors) (1988 Special Pamphlet).

108. 0.C.G.A. § 14-2-820 (board meetings); O.C.G.A. § 14-2-821 (action without
meeting); 0.C.G.A. § 14-2-822 (notice of meetings); 0.C.G.A. § 14-2-823 (waiver of no-
tice); 0.C.G.A. § 14-2-824 (quorum and voting; director’s assent to action); 0.C.G.A. §
14-2-825 (committees) (1988 Special Pamphlet).

109. 0.C.G.A. § 14-2-830 (standards of conduct for directors in discharging duties);
O.C.G.A. § 14-2-831 (director liability for unlawful or unauthorized distributions)
(1988 Special Pamphlet).

110. 0.C.G.A. § 14-2-840 (required officers; ability to appoint an officer; require-
ment to delegate to an office responsibility for preparing minutes and authenticating
records; ability to hold more than one office); 0.C.G.A. § 14-2-841 (duties of officers);
0.C.G.A. § 14-2-842 (standards of conduct for officers in discharging duties); 0.C.G.A.
§ 14-2-843 (resignation and removal of officers); 0.C.G.A. § 14-2-844 (contract rights of
officers) (1988 Special Pamphlet).

111. 0.C.G.A. § 14-2-850 (definitions); 0.C.G.A. § 14-2-851 (corporation’s authority
to indemnify); O.C.G.A. § 14-2-852 (mandatory indemnification for certain expenses);
O.C.G.A. § 14-2-853 (advance for expenses); 0.C.G.A. § 14-2.854 (court-ordered in-
demnification or advances for expenses); 0.C.G.A. § 14-2-855 (authorizing indemnifica-
tion and determining whether permissible in the circumstances); 0.C.G.A. § 14-2-856
(indemnification without regard to other statutory limitations); 0.C.G.A. § 14-2-857
(indemnification of non-directors—officers, employees, and agents); 0.C.G.A. § 14-2-
858 (insurance); O0.C.G.A. § 14-2-859 (application of indemnification provisions) (1988
Special Pamphlet).

112. 0.C.G.A. § 14-2-860 (definitions); O.C.G.A. § 14-2-861 (judicial action);
0.C.G.A. § 14-2-862 (action by directors); 0.C.G.A. § 14-2-863 (action by shareholders)
(1988 Special Pamphlet).

113. 0.C.G.A. §§ 14-2-901 to -950 (1988 Special Pamphlet). See infra notes 150—91
and accompanying text (addressing statutory close corporations in detail).

114. 0.C.G.A. § 14-2-1001 (authority to amend articles of incorporation; no vested
property right in shareholder due to any provision in articles); 0.C.G.A. § 14-2-1002
(amendment by board of directors); 0.C.G.A. § 14-2-1003 (amendment by directors
and shareholders); O.C.G.A. § 14-2-1004 (voting on amendments by voting groups);
0.C.G.A. § 14-2-1005 (amendment before issuance of shares); 0.C.G.A. § 14-2-1006
(articles of amendment delivered to Secretary of State); 0.C.G.A. § 14-2-1006.1 (notice
of change of corporate name) (see infra text accompanying notes 192—98); 0.C.G.A.
§ 14-2-1007 (restated articles of incorporation); 0.C.G.A. § 14-2-1008 (amendment of
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laws'’® in Article Ten.

Other Articles in the revised Code relate to events which affect the
structure of a corporation or its assets. Article Eleven concerns mergers
and share exchanges,!'® while Article Eleven-A addresses business combi-
nations with interested shareholders.’*” Article Twelve sets forth two sec-
tions for the sale of corporate assets.!*® Articles Thirteen and Fourteen
address dissenters’ rights''® and corporate dissolution, respectively.12®

Finally, Article Fifteen is specifically devoted to foreign corporations.?!
The provisions of Article Sixteen address corporate records and re-
ports.’** Article Seventeen provides the transition provisions for the new
Corporation Code.?*

Restriction of Access to Corporate Records

One of the most controversial aspects of HB 1272 originated in a House
committee amendment to the original bill.** This provision, included in
the final version, permits restriction of access to certain corporate records
to stockholders owning more than two percent of the entity’s outstanding
shares.'”® Such a limitation can be implemented through a corporation’s
articles of incorporation or bylaws.?¢

The revised Code, in accordance with current Georgia law,'*” permits
shareholder inspection of certain records if “his demand is made in good
faith and for a proper purpose that is reasonably relevant to his legiti-
mate interest as a shareholder.”"*® These records consist of excerpts from
the minutes of meetings of the board of directors, records of actions of a
board committee taken on behalf of the corporation while acting in place
of the directors, minutes of any shareholders’ meeting, records of share-
holder or board actions taken without a meeting (to the extent not sub-

articles to carry out a plan of reorganization); 0.C.G.A. § 14-2-1009 (effect of amend-
ment on causes of action and existing rights) (1988 Special Pamphlet).

115. 0.C.G.A. § 14-2-1020 (amendment of bylaws by board of directors or sharehold-
ers); 0.C.G.A. § 14-2-1021 (adoption of bylaws by shareholders to increase quorum or
voting requirement for shareholders); 0.C.G.A. § 14-2-1022 (adoption of bylaws to in-
crease quorum or voting requirement for directors) (1988 Special Pamphlet).

116. O.C.G.A. §§ 14-2-1101 to -1113 (1988 Special Pamphlet).

117. 0.C.G.A. §§ 14-2-1131 to -1133 (1988 Special Pamphlet).

118. 0.C.G.A. §§ 14-2-1201 to -1202 (1988 Special Pamphlet).

119. 0.C.G.A. §§ 14-2-1301 to -1332 (1988 Special Pamphlet).

120. O0.C.G.A. §§ 14-2-1401 to -1440 (1988 Special Pamphlet).

121. O.C.G.A. §§ 14-2-1501 to -1540 (1988 Special Pamphlet).

122. 0.C.G.A. §§ 14-2-1601 to -1622 (1988 Special Pamphlet). See infra notes
12449 and accompanying text (discussing shareholder inspection rights).

123. 0.C.G.A. §§ 14-2-1701 to -1706 (1988 Special Pamphlet).

124. HB 1272 (HCA), 1988 Ga. Gen. Assem.

125. 0.C.G.A. § 14-2-1602(e) (1988 Special Pamphlet).

126, Id.

127. 0.C.G.A. § 14-2-122(b)—(d) (1982).

128, 0.C.G.A. § 14-2-1602(d)(1) (1988 Special Pamphlet).
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ject to inspection under Code section 14-2-1602(a)),**® corporate account-
ing records, and the record of shareholders.!®* However, the present
requirement that a shareholder hold stock for at least six months or own
five percent of a corporation’s stock in order to inspect these records was
eliminated by HB 1272; the new Code attempts to require more meaning-
ful statements of purpose.'® The shareholder is now required to describe
with “reasonable particularity” his purpose and the records he desires to
inspect.’®? Also, the records must be “directly connected” with his pur-
pose’®® and can only be used for the stated purpose.'*

Similar to the ABA Revised Model Act, Code section 14-2-1602(e) pro-
vides that these inspection rights may not be abolished or limited by a
corporation’s articles of incorporation or bylaws.'®® It is within this provi-
sion, however, that the House amendment permits the right of inspection
of corporate records listed in Code section 14-2-1602(c) to be restricted
for shareholders owning two percent or less of the outstanding shares.!®
Despite this exception, a court can compel production of corporate
records or a litigating shareholder can inspect records to the same extent
as any other litigant. Nor does the restriction apply to inspection at a
shareholders’ meeting of a list of shareholder names.!®

The American Family Life Assurance Company led an effort to influ-
ence the passage of this provision, which was intended to stop the “har-

129. A shareholder is entitled to inspect certain records under new Code section 14-
2-1602(a). The records include: articles of incorporation and bylaws; records classifying
directors, or containing the names and addresses of directors and officers, or resolu-
tions affecting the number of directors; resolutions creating a class or series of stock;
minutes of shareholders’ meetings, waivers of notice of meetings, and written consents
evidencing all action taken by shareholders without a meeting for the past three years;
all written communications to shareholders within the past three years and financial
statements furnished for the past three years; and the most recent annual registration
as filed. 0.C.G.A. § 14-2-1602(a) (1988 Special Pamphlet). These records are not sub-
ject to the two percent limitation. See O.C.G.A. § 14-2-1602(e) (1988 Special
Pamphlet).

130. O.C.G.A. § 14-2-1602(c) (1988 Special Pamphlet).

131. Revision Committee, supra note 3, at 457.

132. O.C.G.A. § 14-2-1602¢(d)(2) (1988 Special Pamphlet).

133. 0.C.G.A. § 14-2-1602(d)(3) (1988 Special Pamphlet); Revision Committee,
supra note 3, at 457.

134. 0.C.G.A. § 14-2-1602(d){(4) (1988 Special Pamphlet).

135. 0.C.G.A. § 14-2-1602(e) (1988 Special Pamphlet); Revision Committee, supra
note 3, at 457. According to the drafters’ comment, each Code section is to have “inde-
pendent legal significance” and no inferences “of any kind” are to be drawn concern-
ing whether other sections might be modified through articles of incorporation or by-
laws. Revision Committee, supra note 3, at 457.

136. O.C.G.A. § 14-2-1602(e) (1988 Special Pamphlet).

137. 0.C.G.A. § 14-2-1602(f) (1988 Special Pamphlet). The right to inspect a share-
holder list is set forth in O.C.G.A. § 14-2-720 (1988 Special Pamphlet). Section 14-2-
1602 does not affect these three rights and powers, 0.C.G.A. § 14-2-1602(f) (1988 Spe-
cial Pamphlet), but “simply preserves whatever independent right of inspection exists
under these sources.” Revision Committee, supra note 3, at 457.
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assment” of corporations by shareholders with small interests.’*® Addi-
tional, less significant support offered was the protection of public
companies from corporate raiders.®® With the passage of such a restric-
tion, Georgia furthers the trend developed over the past thirty years of
some legislatures, at the urging of corporations, to restrict shareholder
rights to information.*® This trend has been propelled in recent years by
financiers buying up stock in order to take over companies.!*!

Although HB 1272 passed with relatively few changes, the two percent
ownership restriction met with significant opposition and debate. The
only Senate amendment to the entire bill concerned access to corporate
records.** Confusion over language in the House version prompted the
Senate amendment and a detailed discussion of the provision in both the
Senate Committee on Judiciary meeting and the full Senate.

As drafted by the House, the amendment to Code section 14-2-1602(e)
permitted the right to inspect records to be “limited by a corporation’s
articles of incorporation or bylaws {0 shareholders owning [two] percent
or less of the shares outstanding.”*** The confusion centered around use
of the word “to.” In a February 11 meeting of the Senate Committee on
Judiciary, a motion was made to change “to” to “for.” In discussing the
motion, Senator J. Nathan Deal, Chairman of the Committee, noted that
as a practical matter, the restriction would have no effect if the word “to”
was used. An owner of one share of a corporation’s stock would have ac-
cess to records in that situation.’*

Senator Edward Hine, Jr. expressed reservations about restricting ac-
cess to records, both in the Committee meeting and later on the Senate
floor on February 16. However, he also stated that if changes were made
to the bill, it might be forced into a conference committee, where it would
be open to revisions which might damage the legislation or jeopardize its
passage. Regarding any changes proposed, Senator Hine noted that HB
1272, if passed, would not become effective until July 1, 1989. The pur-
pose of this delay is to permit the legislature time to analyze and become
familiar with the revised Code so that interested parties can propose any

138. Hine Interview, supra note I; Chambless Interview, supra note 2. Some oppo-
nents of this section of the revised Code emphasized that a two percent interest in a
corporation may not be insignificant. For example, a two percent interest in American
Family Life Assurance Company was worth $22.2 million based upon a mid-February
1988 closing price. Burritt, Bid to Curb Shareholder Rights Stirs Old Debate, Atlanta
J., Feb. 22, 1987, at 1D, col. 6 (statement by John B. Amos, chairman and chief execu-
tive officer of American Family) [hereinafter Burritt].

139. Burritt, supra note 138.

! 140. Id. (statement by Scott Massin, Associate Professor, Emory University School
" of Business Administration).

141. Burritt, supra note 138.

142, HB 1272 (SFA), 1988 Ga. Gen, Assem. See 0.C.G.A. § 14-2-1602(e) (1988 Spe-
cial Pamphlet).

143. HB 1272 (HCA), 1988 Ga. Gen. Assem. (emphasis added).

144. Hine Interview, supre note 1; HB 1272 (SFA), 1988 Ga. Gen. Assem.
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further revisions during the 1989 session.'*®

The Senate Judiciary Committee made no changes to HB 1272. How-
ever, to preserve the original intent of the House and correct poor draft-
ing, the bill was amended on the Senate floor by substituting the word
“for” in place of “t0.” Senator Hine, upon presenting this amendment
sponsored by himself and Senator Deal, once again expressed reservations
over such a restriction; however, he again reminded the provision’s oppo-
nents of the importance of keeping the bill out of a conference committee.
Senator Hine also emphasized that the revised Code will not become ef-
fective until July 1, 1989, thereby providing an opportunity to address
problems in the upcoming legislative session.!*®

Upon the amendment’s passage, a motion was made from the floor to
reconsider it. The reasons expressed for the motion focused on the seri-
ousness of a corporation’s ability to restrict shareholder access to records.
Expressing support for the provision, Senator Roy Barnes focused on the
need to prevent harassment of corporations by shareholders who own rel-
atively small interests. One example cited by Senator Barnes involved
persons who purchase as little as one share of stock simply to harass a
corporation or gain access to its records. From the floor, several senators
expressed the belief that the restriction was necessary for Georgia to re-
main a probusiness state. After this debate, the amendment again was
approved, but by a wider margin.!*?

Despite the failed efforts to eliminate the provision altogether, at-
tempts later were made to mitigate its perceived harshness. In the Febru-
ary 11 Senate Judiciary Committee meeting, a proposal was made to
change the ability to restrict access for shareholders “owning” two per-
cent or less of a corporation’s shares to shareholders “representing” two
percent or less of the shares.*® Senator Hine responded to this recom-
mendation by expressing concern over potential difficulty in interpreting
the word “representing.” As an alternative, he suggested allowing the re-
striction to be made only through articles of incorporation and not by-
laws, thereby permitting shareholders to retain greater decision-making
authority. The proposal was not adopted, however, and the revised Code
is intended to require one shareholder to own the requisite interest in
excess of two percent.'?

Final recommendations pertained to changing the amount of the re-
quired stock interest in the corporation before the restriction would ap-
ply. During the Senate Judiciary Committee meeting a suggestion was
made to change the two percent ownership test to a four percent repre-

145. Hine Interview, supra note 1.

146. Id.

147. Id. The amendment passed by a vote of 25 to 10.

148. See O.C.G.A. § 14-2-1602(e) (1988 Special Pamphlet). The final version re-
tained the word “owning.”

149. Hine Interview, supre note 1.
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sentation of the outstanding shares. Although the proposal was not fol-
lowed, an amendment was also presented on the Senate floor to decrease
the percentage of shares from two percent to one percent. Once again, the
importance of keeping the bill out of conference committee and the
delayed effective date were stressed. The amendment was defeated by a
vote of thirty-three to five.?®°

Statutory Close Corporations

Article Nine is another significant addition to the current Georgia Busi-
ness Corporation Code which involved some degree of controversy. Article
Nine permits the establishment of statutory clese corporations.’® A ma-
jor goal of HB 1272 was to enable a qualifying corporation to simplify its
activities by reducing the costs and procedures necessary for its establish-
ment and operation.’® The Article is designed to provide a standard set
of provisions which are considered suitable for most closely-held corpora-
tions. However, the provisions are subject to variation by agreement
among interested parties.’®®

In order to become a statutory close corporation, a statement electing
such status is required in the corporation’s articles of incorporation.’®*
For a new corporation, neither the number of subscribers for shares of
stock nor the subsequent number of shareholders has an effect upon the
election.’® When an existing corporation seeks status as a statutory close
corporation, an election can also be made through amendment of its arti-
cles of incorporation.'® This election is limited to existing corporations
which number fifty or fewer shareholders at the time of the election;'®
however, subsequent operation as a statutory close corporation is not af-
fected if the number of shareholders exceeds fifty.!*® In addition, the
amendment for an existing corporation requires approval by the holders
of at least two-thirds of the shares of each class or series.'®®

The provisions for statutory close corporations are entirely elective and
can be implemented in part or in their entirety.'*® The remainder of the
new Business Corporation Code also applies to close corporations to the

150. Id.; Chambless Interview, supra note 2.

151, 0.C.G.A. §§ 14-2-901 to -950 (1988 Special Pamphlet). Article 9 is based on the
Model Statutory Close Corporation Supplement. Revision Committee, supra note 3, at
245--93.

152. Hine Interview, supra note 1; see Revision Committee, supra note 3, at (ii).

153. Revision Committee, supra note 3, at 247.

154. 0.C.G.A. § 14-2-902(a) (1988 Special Pamphlet).

155. Revision Committee, supra note 3, at 247.

156. 0.C.G.A. § 14-2-902(b) (1988 Special Pamphlet).

157. Id.

158, Statement by Senator Edward Hine, Senate Judiciary Committee meeting
(Feb. 4, 1988). See also Revision Committee, supre note 3, at 247.

159. 0.C.G.A. § 14-2-902(b) (1988 Special Pamphlet).

160. Revision Committee, supra note 3, at (ii), 247.
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extent that it is not inconsistent with these specific statutory close corpo-
ration provisions.’** Whenever Article Nine is silent on a particular area,
the remainder of the revised Code will apply.*®* Once close corporation
status has been elected, it continues until revoked by the shareholders.'®?

Part Three of Article Nine deals mainly with the managerial aspects of
a statutory close corporation.’® In Code section 14-2-920(a), agreements
between shareholders that regulate the management of the corporation
are expressly permitted.’®® The agreements are allowed to eliminate the
board of directors or restrict their power or effectively treat the corpora-
tion as a partnership.’*® Code section 14-2-922 specifically addresses the
elimination of the board of directors and requires that a statement to
that effect be included in the articles of incorporation, in the bylaws as
approved by shareholders, or in agreements between the shareholders.!®”
A provision is also made for shareholder management of these corpora-
tions.’®® A corporation is also permitted to forego the adoption of bylaws
if matters required by law to be included therein are contained in the
articles of incorporation or in a shareholder agreement.'® Finally, a statu-
tory close corporation is not required to hold an annual meeting unless
appropriately demanded by one or more shareholders.'”

Although no changes were made to the originally proposed statutory
close corporation provisions of HB 1272, concern was expressed over the
simplified method of operation a close corporation is permitted to adopt.
In a February 4 Senate Judiciary Committee meeting, some were con-
cerned that not requiring some traditional formalities such as annual
meetings and bylaws effectively would eliminate the corporate entity. In
response, Professor William J. Carney, Reporter for the State Bar Revi-
sion Committee, stated that the provisions are more consistent with the
manner in which business is actually conducted by closely-held corpora-
tions.””* George Cohen, Chairman of the State Bar Revision Committee,
also noted that even though greater convenience is afforded, a statutory
close corporation must still effectively act like and operate as a regular
corporation.'”®

161. O.C.G.A. § 14-2-901(a) (1988 Special Pamphlet).

162. Revision Committee, supra note 3, at 245.

163. Id. at 247.

164. 0.C.G.A. §§ 14-2-920 to -926 (1988 Special Pamphlet.

165. O.C.G.A. § 14-2-920(a) (1988 Special Pamphlet).

166. 0.C.G.A. § 14-2-920(b) (1988 Special Pamphlet).

167. 0.C.G.A. § 14-2-922(a) (1988 Special Pamphlet).

168. 0.C.G.A. § 14-2-922(c) (1988 Special Pamphlet).

169. O.C.G.A. § 14-2-923(a) (1988 Special Pamphlet).

170. 0.C.G.A. § 14-2-924(b) (1988 Special Pamphlet) (demanding shareholder re-
quired to deliver 30 days written notice).

171, Senate Judiciary Committee meeting (Feb. 4, 1988). For example, Professor
Carney of the Emory University Law School stated that meetings which are not desig-
nated as either for the board of directors or for the shareholders are often held.

172. Id. Mr. Cohen noted that even though the board of directors can be eliminated,
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Reservations were also expressed in the February 4 and February 11
Senate Judiciary Committee meetings regarding diminishing the dignity
and separate personality of a corporation. Specifically, Senate Judiciary
Committee member C. Donald Johnson, Jr., expressed concern in the
February 11 meeting that a corporation would be treated less as a sepa-
rate entity. Senator Johnson also stated that the use of shareholder agree-
ments might be ignored and likewise result in problems. He concluded
that those persons who would mostly use these provisions had not pro-
vided the legislature with sufficient input.

Responding to these concerns, Mr. Cohen emphasized the State Bar’s
recommendation that the statutory close corporation provisions be
passed. He noted that an important aspect of the provisions is the added
judicial supervision.!”® In response to this discussion, Senator Hine once
again reminded the committee of the importance of keeping the bill out
of conference committee and the opportunity to change its provisions in
the upcoming year. Senator Johnson’s motion on February 11 for a com-
mittee amendment to delete the statutory close corporation provisions
was defeated and no further controversy was encountered when HB 1272
was adopted by the Senate on February 16.

Another part of Article Nine of the revised Code provides standardized
transfer restrictions for stock.'™ In general, restrictions are placed on the
transferability of shares of stock unless otherwise permitted by the arti-
cles of incorporation.’” However, certain transfers are not prohibited, in-
cluding those made to the corporation, to certain shareholders, to certain
members of a shareholder’s family, and those transfers approved by other
shareholders.'”® Before stock can be transferred, an offer first must be
made to the corporation.’” Such an offer is made by first obtaining a
written offer for purchase of the shares for cash from a third person.}”®
This third-party offer then is required to be delivered to the corporation
whereby the shareholder offers to sell the shares to the corporation on the
same terms.!”®

In addition to the above shareholder-initiated transfers, provisions also
are included which allow a shareholder’s estate to compel the statutory
close corporation to effect the purchase of the decedent’s stock.’®® How-
ever, the provisions only apply if the articles of incorporation so pro-

an agreement among the shareholders to take such action is required. See 0.C.G.A. §
14-2-922(a) (1988 Special Pamphlet).

173. See infra text accompanying notes 185, 189—91.

174, 0.C.G.A. §§ 14-2-910 to -917 (1988 Special Pamphlet).

175, O.C.G.A. § 14-2-911 (1988 Special Pamphlet).

176. Id.

177. 0.C.G.A. § 14-2-912(a) (1988 Special Pamphlet).

178. Id.

179. 0.C.G.A. § 14-2-812(c) (1988 Special Pamphlet).

180. 0.C.G.A. § 14-2-914(a) (1988 Special Pamphlet).
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vide.'® If a person exercises the compulsory purchase right and in turn
rejects the corporation’s offer to purchase the shares or if no such offer is
made, the estate may commence an action to compel the purchase of the
shares at their fair value.'® This portion of the close corporation provi-
sions is considered illustrative of the greater protection afforded
shareholders.’®®

Two final aspects of Article Nine deal with reorganization and the ter-
mination of close corporation status'®* and judicially imposed relief in
certain situations.'®® The former group of provisions addresses the proce-
dures necessary to implement a merger or share exchange,'®® terminate
close corporation status,’®® and dissolve the corporation.’®® The latter
group provides grounds for judicial relief in situations harmful to a share-
holder or to the corporation.’®® Included within the relief is a provision
which permits a court to order dissolution unless the corporation or at
least one of its shareholders purchases all shares of stock from the peti-
tioning shareholder at a court-determined fair value.!®® This judicial au-
thority is considered to provide greater shareholder protection than with
a regular corporation where a court only can order dissolution and not a
repurchase of stock.®

Publication Requirements

By far, the most voluminous changes to the original version of the bill
were made by the House Judiciary Committee, regarding publication re-
quirements in certain corporate-related matters.®® Although most of
these instances requiring publication have counterparts in the current
Corporation Code,'®® only the notice of intent to dissolve was included in
the State Bar Committee’s original proposal.’®* These provisions in the
revised Code require publication of notice of intent to incorporate,'®® no-

181. Id.

182. 0.C.G.A. § 14-2-916 (1988 Special Pamphlet).

183, Hine Interview, supra note 1; statement by George Cohen, Senate Judiciary
Committee meeting (Feb. 4, 1988).

184, O.C.G.A. §§ 14-2-930 to -933 (1988 Special Pamphlet).

185. 0.C.G.A. §§ 14-2-940 to -943 (1988 Special Pamphlet).

186. 0.C.G.A. § 14-2-930 (1988 Special Pamphlet).

187. 0.C.G.A. § 14-2-931 (1988 Special Pamphlet).

188. 0.C.G.A. § 14-2-933 (1988 Special Pamphlet).

189, O.C.G.A. § 14-2-940(a) (1988 Special Pamphlet).

190. 0.C.G.A. § 14-2-942 (1988 Special Pamphlet).

191. Statement by George Cohen, Senate Judiciary Committee meeting (Feb. 4,
1988).

192. HB 1272 (HCA), 1988 Ga. Gen. Assem.

193. See O.C.G.A. § 14-2-172(c)(4) (Supp. 1988) (notice of incorporation); 0.C.G.A.
§ 14-2-213(d)(4) (Supp. 1988) (notice of merger or consolidation); 0.C.G.A. § 14-2-276
(1982) (notice of intent to dissolve).

194. HB 1272, as introduced, 1988 Ga. Gen. Assem.

195. 0.C.G.A. § 14-2-201.1 (1988 Special Pamphlet).
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tice of change of corporate name,'®® notice of merger or share exchange,®’
and notice of intent to dissolve a corporation.’®®

One reason for requiring publication involves policy concerns regarding
the public’s right to be informed.®® Another consideration is that the
publication requirements are deeply rooted in Georgia law.2®® However,
perhaps the most significant factor in keeping the publication require-
ment was the influence and lobbying efforts of newspapers protecting
their economic interests in the advertising revenue derived from
mandatory publication.?** Despite some concerns over the lack of a legiti-
mate purpose for the advertising, enough parties believed that the con-
tents of the amendments represented a reasonable compromise in order
to warrant their adoption.?°?

Local Filing of Articles of Incorporation

Another aspect of HB 1272 that met with some disapproval concerns
the local filing of articles of incorporation. According to the current Code,
a copy of the articles of incorporation must be filed with the clerk of the
superior court in the county where the corporation’s initial registered of-
fice is located.?*®* The new Code, however, completely eliminates local
filing.2°4

Although this filing requirement was deleted, a companion bill, HB
1444, creates a state-wide computerized network which provides local
public access to any information filed with the Secretary of State pursu-
ant to Title Fourteen.?*® However, this network is contingent upon the
appropriation of funds necessary for its establishment and operation.?°¢

In light of the removal of local filing, concern was expressed over elimi-
nation of accompanying filing fees.?*? Specifically, this concern involved
the negative impact upon the retirement fund for county clerks.?*® De-
spite such an effect, there are several positive aspects of HB 1444. First,

196. 0.C.G.A. § 14-2-1006.1 (1988 Special Pamphlet).

197. 0.C.G.A. § 14-2-1105.1 (1988 Special Pamphlet),

198. O.C.G.A. § 14-2-1403.1 (1988 Special Pamphlet).

199. Chambless Interview, supra note 2.

200. Id.; Hine Interview, supra note 1.

201. Hine Interview, supra note 1.

202, Chambless Interview, supra note 2.

203. 0.C.G.A. § 14-2-172(e)(3) (Supp. 1988); Revision Committee, supra note 3, at
31.

204. Revision Committee, supra note 3, at 31. See 0.C.G.A. § 14-2-203 (1988 Special
Pamphlet).

205. 0.C.G.A. § 15-6-87.1 (Supp. 1988).

206. Id.

207. Interview with Representative Charles Thomas, House District No. 69, in At-
lanta (Mar. 7, 1988).

208. Id.; Hine Interview, supra note 1.
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the state, not the county, pays for installation of the computer system.**®
Second, each county clerk is authorized to charge a fee for access to the
computer.?’® Finally, each community will be assured access to certain
information not previously filed at the local level, such as amendments to
articles of incorporation.®*!

Final Considerations.

HB 1272 also repeals two sections under Chapter 5 of Title 14. These
provisions are Code section 14-5-5, relating to an officer or director using
or borrowing corporate property, and Code section 14-5-10, concerning
derivative actions.?**

As a final note, a revision of the Georgia Nonprofit Corporation Code
was not undertaken in the 1988 session.?'®* However, due to the interrela-
tionship between the two Codes, it is recognized that appropriate review
is necessary before the new Georgia Business Corporation Code becomes
effective.®*

K. Barfield

209. Hine Interview, supra note 1.

210. 0.C.G.A. § 15-6-87.1 (Supp. 1988); Hine Interview, supra note 1.

211. Hine Interview, supra note 1.

212. 1988 Ga. Laws 1070, 1245. See 0.C.G.A. §§ 14-5-5, -10 (1982 & Supp. 1988).

213. See Revision Committee, supra note 3, at (iii). The Nonprofit Corporation
Code is found at 0.C.G.A. §§ 14-3-1 to -331 (1982 & Supp. 1988).

214. Revision Committee, supra note 3, at (iii).
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